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PREFACE 



IN pursuing a systematic course of study, of the Law relative 
to Real Property^ the Author has observed that there is no 
comprehensive treatfse on one branch of the subject which 
is of the greatest importance ; '' The Law of Descents/' 
The Essay by Mr. Watkins merely contains observations 
on some particular points ; and was not designed as a 
General TreatUe on this subject, which has not- hitherto 
been sufficiently brought together in one comprehensive 
view. This consideration has induced the Author to 
bestow much time and research in endeavouring, to 
arrange every decision to be found in the books^ with th6 
observations of elementary writers^ under appropriate 
heads ; and he trusts that the following pages may be 
found of some practical utility. 

In order to arrive by a systematic method at the fm- 
mediate subject of the Work^ the Introductory Chapter 
was framed with a view to consider the nature of pro- 
perty in general^ — ^the division of property into its several 
quantities and qualities of estates^ — and concludes by a 
general statement of the modes of acquiring Real Pro- 
perty^ viz. by Purchase or by Descent ; the latter being in- 
tended as the topic of discourse in the following Work. 
In this Chapter^ as it does not relate directly to the subject 
matter^ it was . not deemed necessary to affix any autlio- 
rities : but the Author pledges himself for the authentic 
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city of the remarks contained in it, as they vrere generaOy 
drawn from the works of the first elementary writers. 

The first Chapter opens with the enforcement of the 
importance of the subject^ the nature of the title by I>e- 
scent, — the difference between the modes of acquiring 
property by Purchase and by Descent, — and concludes 
by a statement of what property may pass by Descent. 

The second Chapter treats of Heirs, — the rule of 
nemo est hteres viventis, — the disabilities under which 
certain persons are placed with regard to Descents, as 
Bastards, Aliens, Monsters, and Papists, — and also re- 
lates in what manner Idiots and Lunatics are considered 
with respect to property. 

The third Chapter states generally the Canons or Rules 

of Descent, as laid down by Blackstone and Hale. 

« 

In the fourth Chapter, and those following to the tenth 
Chapter, these Canons of Descent are very fully and at 
large investigated and illustrated ; and every point atten- 
tively examined, which could in any way be brought 
under the doctrines relative to the Law of Descents. 

In the eleventh Chapter, under the head of Estates Tail, 
are considered their origin, embracing the consideration 
of the Nature of Fees conditional at common law, and 
the statute De Bonis, — the several species of Estates Tail, 
their Mod^s of Creation, — what Property may be en- 
tailed, — the Incidents to Estates Tail;— these several 
points being treated of as necessary to the consideration 
of the subsequent Section of the Chapter, rt^. the peculiar 
Descent of Estates Tail. 

The twelfth Chapter comprises the Nature of Descent 
by Custom ; and is very full in the consideration of Copy- 
holds by the Customs of certain Manors,— of the Customs 
of Gavelkind, — and of Borough-English. 

In the thirteenth Chapter the Nature of Incorporeal 
Hereditaments is treated of, with reference to the subject 
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t)f the Work, viz. jLdvowsons, Tithes^ Commons^ Ways, 
Offices^ Dignities and Arms, Franchises, and Rents. 

The fourteenth Chapter relates to the Descent of Es« 
tates in Remainder or Reversion^ and shews in what 
manner these differ from Estates in Possession. 

The fifteenth Chapter treats of Conditions^ pointing 
out the persons to whom the benefit of Conditions des- 
cends, and to whom also the right or ability to perform the 
same ; Powers^ Rights^ Possibilities, and Terms Attendant. 

The sixteenth Chapter contains the Law relative to 
Heir-Looms. 

In the seventeenth Chapter is considered the Nature 
t)f the Crown of Great Britain^ shewing that the Crown 
is hereditary in a peculiar manner, though subject to be 
limited by Parliament ; and also the Nature of Crown 
Lands, and the Jewels and other Valuable Chattels be^ 
longing to the Crown. 

The eighteenth Chapter embraces th« Doctrines rela* 
live to the Descent of certain Estates which> in Courts of 
Equity only^ are considered of a descendible nature, as 
Trust Estates,^ Equities of Redemption, The Benefit of 
Contracts^ and Money agreed or directed to be laid out 
in Land. 

The nineteenth Chapter is occupied by the head of 
Posthumous Heirs^ shewing in wbat manner and to what 
extent Posthumous Children are considered as in exist* 
ence at the time of the death of the last ancestor, — ^when 
they are entitled to the mesne profits from the death of 
the ancestor under whom they claim, — the time allowed 
by law for the birth of Po^humous Issue, — cuid the im^* 
ture of the Writ De Ventre Inspiciendo. 
. The twentieth and last Chapter is designed to point out 
in what manirer the Descent may be affected by certain 
Acts of the Ancestor, and by certain Titles or Possessions 
accrued or acquired by act of Itfw; or by the wrongful 
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acts of third persons, viz. — By Devise by the Ancestor 
to his Heir at Law, by lapsed devise, by executory de- 
vise, by void devise ; shewing also that it is a nile that I 
the heir at law is. not to be disinherited by implicatios, 
— By the fine or recovery of the ancestor — By Dower — 
By Curtesy — By Debts contracted by the ancestor ; shew- 
ing the manner in which estates in the hands of the heir 
are subject to the debts of the ancestor, and bow he must 
plead to actions brought against him in respect of such 
debts, what estates shall be assets in his hands for payment 
of them, and in what cases he may call upon the personal 
estate to exonerate the real ; — By duster^ under which the 
several species of this injury are considered, together 
with the nature of a complete title to an estate, in what 
manner the descent of an estate is affected by Ouster, 
and the nature of the estate of the rightful owner — and. 
By Attainder, in which are pointed out the offences for 
which a man forfeits his estate, the doctrine of corruption 
of blood consequent upon such attainder, and what estates 
are affected by it. 

Aware of the importance which is generally and very 
properly attached to the Index of a Work, the Author has 
most particularly studied to render his labours as accessible 
as possible by means of a very full and comprehensive 
Index, by which he feels confident that every point which 
is embodied in the Work may without difficulty or great 
research, but with the speediest facility, be referred to. 

The anxiety of the Author to render the Work accu- 
rate has induced him to examine every original authority, 
and not to be satisfied with dicta to be found in the Books. 
He hopes that the candour of the Profession will induce 
them to consider the difficulty of the undertaking, as an 
excuse for any errors that may have escaped his attention. 

6^ Pump Court, Temple. 
Dec. 1824. 
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INTRODUCTORY CHAPTER 



IN endeavouring to collect into a digested body, and 
reduce into a regular treatise^ the doctrines relating to 
any particular branch of the law^ it may be u^efut in the 
first place^ to point out the object of those doctrines^ and 
their relative bearings^ as connected with other divisions 
of the law collateral to that under oohsideratioii. In pur- 
.suing therefore the anquiry into the law of De^eent^ it 
is proposed^ beforewe enter iminediately upon the ahstqict 
subject^ shortly |ta consider^ — . « 

I. The natee o« property. ;' 

II. The division of property ia^o its several qua^tili^s 
and qualities of estates. 

III. The difibrenL modes of acquiring property. ^ 
h Of thfi nature af pr(^^ty. 

By the laws of thiS' country every description of pr9- 
perty is classed under two beads ; and iscalM either^— 

1. Real Property ; or, ^ 

2. Personal property. 

1. Things real are such a» are permanent and fixed, 
which canngt be removed out of their ])]ace ; as Jands^ 



XYl IKTRODITCTORY CHAPTER. 

tenements^ and hereditaments^ (which will he more fuOy 
described in the first Chapter of our subject.) (a) 

2. Things personal are described to be such as may be 
annexed to or attendant upon the person of the owner, 
and carried about with him from one place to another ; as 
money^ goods^ and other moveables. But we shall see, 
when we come to the Third Section of the First Chap- 
ter of our subject, that some things which would other- 
wise be deemed personal property are, on account of 
their tenure^ and for other reasons, considered as real 
property^ and pass as such under the title of '^ Heir- 
looms." (6) 

Nor does this description of personal property as being 
moTeable comprehend the whole of such species of pro- 
perty, which is more properly included under the general 
term of chattels^ which, as we shall see hereafter^ are di- 
Tided into chattels real and chattels personal, (c) 

With this description of personal property we shall 
dismiss the subject as being unconnected with the present 
Work, except in the instance above aUuded to, that spe- 
cies of property not being transmissible by descent ; and 
we shall therefore proceed to consider^ — 

II. The nature and properties of estates. 

By the word ^' estate'" is understood the interest which 
any one has in any lands, tenements, or hereditaments : it 
signifies the situation^ condition, and circumstances^ of 
the owner^ with regard to his interest in the property ; 
certain words being superadded to ascertain the specific 
and precise nature and quality of such estate in point of 
duration, and the qualifications attached thereto. 

Mr. Justice Blackstone has divided the consideration 
of this subject into three heads : viz 

I. With regard to the quantity of interest which the 
tenant has in the tenement. 



(c) S«e po«l, p. 10. S50— 860. 

(») Sm pott, p. 1S« and c, 16. p. (c) See pat/, tit ** Heir-loomsT* 
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INTRODUCTORY CHAPTER. XVII 

II. With regard to the time at which that quantity of 
interest is to be enjoyed. And^ 

III. With regard to the number and connexions of the 
tenants. 

Under the first head^ '' the quantity of interest/* is con- 
sidered the division of property into^ — 

Estates of freehold. 

Estates less than freehold. 

An estate of freehold in an estate in lands^ or other 
real property, held by a free tenure for the life of the te- 
nant or of some other person, or for any greater quan- 
tity of interest. To the existence of a freehold estate are 
annexed two indispensable qualities : — 1. Immobility ; as 
that the subject matter must be either land, or some in- 
terest issuing out of, or relating to, land. — %. A sufficient 
legal indeterminate duration ; for if the utmost period of 
time, to which an estate can last, is fixed and determined^ 
it is not a freehold estate. 

Estates of freehold are either : 

Of inheritance ; or. 

Not of inheritance. 

Under estates of freehold of inheritance are classed, — 

1 . Estates in fee simple. 

2. Fees determinable. 
qualified. 

^ conditional. 

3. Estates tail, (which will be treated of more fully in 
a subsequent part of this Work.)(d[) 

An estate in fee is the largest estate or interest that any 
man can have in any lands or hereditaments ; and when 
the term '' fee" is used alone, or with the word " simple" 
annexed to it, as a fee or a fee simple, it is placed in 
contraidistihction to a fee conditional at common law, or a 
fee tail by the statute ; importing an absolute inheritance 
clear of any condition, limitation, or restriction, to parti- 
es SeepMl, tit Estates-un, Chap. XIV. 

b 
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cular beirs^ but descendible to the heirs genera! whether 
male or female^ lineal or collateral. 

A tenant in fee therefore is he that '' hath lands^ tene- 
ments^ or hereditaments^ to hold to him and his heirs liar 
ever, geperally, absolutely, an4 sin^ply ; withoQt mention- 
ing what heirs, but referring. that tfi bis owp pleasure, or 
to the disposition of the law/* 

Under the second head, 'Vthe time fiX lyhich the estate 
18 to be enjoyed/' is considered the division of property 
into, — 

I. Estates in possession ; or, 

JI. Estates' in expectancy. 

1. An estate in possession is where the owner thereof 
. is entitled to the immediate enjoyment of tbei saroe^ . and 

to the present receipt of the rents and profits issuing there- 
from. And it may be here remarked that in considering the 
rules of descent, we must be understood as tr^ting of es- 
tates in possession only, unless where it may be expressly 
stated to be otherwise. 

II. Estates in expectancy are either, — ' ^ 

l7 In remainder ; or, 

2. In reversion. 

Of these we shall have occasion to treeit un^er a sepa- 
rate head in a subsequent part of the Wp^k* (0 / 

Under the third head '^ the number ^n^ fX>nnexions of 
the tenants," is considered the nature of estfttep as they are 
held either, — 

In severalty. 

In joint-tenancy. , 

In coparcenary. Or, 

In common. 

A tenant in severalty is he that holds lands or tenements 
in his own right only, and as sole tenant thereof, without 
any other person being joined or connected with him in 
point of interest, during his present estate therein. This 

(c) S^potiy Chap. XIV. 
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is the most usual and common way in which persons hold 
their estates. But when an estate is granted to^ or de* 
volves upon^ more persons than one^ they are said to hold/ 
and have a mutual interest in, the estate either as joint- 
tenants^ coparceners^ or tenants in common, the nature of 
which several estates will be shewn more appropriately M 
a subsequent part of this Work. (/) 

III. Of the different modes of acquiring real pro- 
perty. 

The several ways by which the law supposes any person 
may acquire an estate, are generally classed and included 
under the (wo heads or divisions of,— 

I. Purchase ; or, 

II. Descent. 

I. Of Purchase. The acquisition of an estate by pur- 
chase is where the title thereto is vested in a man by his 
own act and agreement, by some kind of conveyance 
either for money or for some other consideration, or freely 
of gift. 

This is the true legal signification of the term ; and as 
such (laying aside the common contracted notion of the 
meaning of the word "purchase," as referring to such cases 
only where in consideration of money or something simi- 
lar an estate is conveyed from one person to another,) it 
embraces several methods of acquiring a title to estates. 
Littleton describes purchase, to be the possession of lands 
and tenements which a man hath by his own act or agree- 
ment, and not by descent from any of his ancestors or 
kindred ; and in this sense, says Blackstone, it is coiitra*- 
distinguished from acquisition by rigbt of blood, and in- 
cludes every other method of coming to an estate, but 
merely that by descent of an inheritance ; wherein the 
title is vested in a person not by hrs own act or agreement, 
but by the single operation of law. ' 

But this roust be understood as referring to the legal 

* * . (/) Sccjwtl Chap.' VI. s. 8. 
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modes of acquiring property, and such only as are sane- 
tioned and recognized by law ; for we must be careful 
not to include estates and titles gained by abatement^ dis- 
seisin, and the other wrongful acts of a person holding 
an estate ; for of these the law does not take cogni- 
zance. 

So also we must except the case of a remainder which 
is limited to the heirs of the body of a person who takes 
no estate himself, in which case the heir takes neither by 
descent nor by purchase. 

Under this division of the acquisition of an estate by 
purchase. Sir W. Biackstone has included the several 
modes : by 

1. Escheat. 

2. Occupancy. 

3. Prescription. 

4. Forfeiture. 

5. Alienation. 

The former of these it will be necessary to examine 
the more minutely since it cannot be said to be univer- 
sally a mode of acquiring by purchase, but may be equally 
so, and perhaps more generally is, by that of descent. The 
others it may not be beside the nature and scope of the 
present Work slightly to touch upon. 

1 . Escheat is the title whereby the original grantor or 
lord of the fee claims an estate, on the determination of 
the grant thereof, by the extinction of the inheritable 
blood of the grantee or tenant, either for want of heirs, 
or of such heirs as are capable of succeeding by. descent; 
(which capability is proposed to be considered in the se- 
cond Chapter of the Work.) It denotes an obstruction 
of the course of descent, and a consequent determination 
of the tenure, by some unforeseen contingency. The 
right to escheats attaches as appendant to the seigniory 
from which the same were originally derived ; and as such 
seigniory may be vested in the lord either by purchase or 
by descent, the derivative must also follow the nature of 
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tbe principal : and escheats may therefore sometiines pass 
by descent in the same manner as any other appurte- 
nance^ which follows the same course as the inheritance to 
which it is annexed. 

2. Occupancy arises from the circumstance of the death 
of a tenant pur auter vie of an estate during the life of 
the cestui que vie, that is of the person for whose life the 
estate was granted. 

Occupancy is of two sorts^ general or special. General 
occupancy was^ where no heir having been named in the 
grants the first person who could enter on the land on the 
death of the tenant was legally entitled to hold the same ; 
for the executors of the tenant could not claim it^ being 
a freehold ; and the heir could not enter^ not being named 
in the grant. This estate however is totally extinct^ or 
.reduced almost to nothings by two statutes^ the firsts 29 
Car. II. c. 3. enacting that where there is no special occu- 
pant in whom the estate may vest, the tenant pur auter 
vie may devise it by will^ or it shall go to the executors or 
administrators^ and be assets in their hands for the pay- 
ment of debts; and the statute 14 Geo. II. c. 20. enacts 
that the surplus of such estate pur auter vie after pay- 
ment of debts shall go in a course of administration like a 
chattel interest. 

Special occupancy is where a particular heir or the heirs 
generally of the tenant being named in the grants such 
heir or heirs may enter and hold the estate on the death of 
the tenant according to the rules of descent. It may to 
some appear, at first sight, to be an estate descending: but 
though such estate vests in the heir, as it were, in the na- 
ture of a descendible freehold, yet certainly not by descent, 
for then he must take an estate of inheritance ; but rather 
as an occupant specially designatedand marked out by the 
original grant. Incorporeal hereditaments^ could not be 
the subject of a general occupancy, for no entry could be 
made or other corporeal seisin had ; and therefore, on the 
^eath of the tenant^' the estate in them is determined; 
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nor must the statutes above mentioned be construed 
to extend to them. But the statute 5 Geo. 111. c. 17. 
makes leases for one, two^ or three lives^ by ecclesiastical 
persons or any eleemosynary corporation^ of tithes or 
other incorporeal hereditaments^ as g^ood and effectual 
to all intents and purposes as leases of corporeal posses- 
sions. 

3. Prescription is where a man can shew no other 
title by which he claims than that he^ and those undM^ 
whom he cliims^^have immemoriaHy used to'tojoy it. 
Prescription differs iromf a custom in this ; that a cos- 
tom is a local usage, B9 that witibin a certain manor 
lands shall descend to the youngest son: prescription 
is merely personal usage ; as that A. and his ancestors, 
or those whose estate he faath^ have been accustomed time 
out of mind to have any particular advantage or pri« 
vilege. 

Prescription may be claimed in two ways, either through 
the ancestors of the claimant ; or in a ^ue estate ; diat is^ 
through those whose estate he hath. 

If a man prescribes in a que estate, it mast be for some 
thing which is incident, or* appendant,* or appurtenant, 
to land ; but if in himsdf and his ancestors, he may 
prescribe for all things that lie in grant. It must be 
for some thing that lies in grant, and not of any thing 
arising by matter of record ; for prescription is founded 
on the supposition of there having been an ancient 
grant which has been lost. It cannot exist but with re* 
ference to incorporeal hereditaments, as, a right of way, 
common, and the like ; for prescription cannot give title 
to any lands, and other corporeal substances, of which 
more certain evidence- may be had. ■ ^ 

Prescription must be laid in the tenant in fee of the 
freehold, and not in the tenant of any lesser estate. 

Estates gained by prescription are not, like other estates 
acquired by purchase, descendible to the heirs general. 
For, properly spMking, the prescription is vather 4o be 
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considered as evide&ce of a former acquisition, th&n a new 
acquisition ; and therefore if a prescription be in a man 
and his ancestors^ it will descend only to the blood of 
that line of ancestors in whom he prescribes : and if he 
prescribes in a que estate^ it will follow the nature of 
such estate^ as incident to which the prescription is laid ; 
and be inheritable in the same manner^ whether ^he same 
were Acquired by descent or |iurchase ; every accessory 
following the nature of its principal. 

4. Forfeiture is a punishment annexed by law to som^e 
illegal act or negligence^ in the owner of lands or here- 
ditaments^ whereby he loses all his interest therein^ and 
they go to the party injured^ as a recompence for the 
wrongs which either he alone^ or the public together 
with himself, hath sustained. Lands and hereditaments 
are forfeitable^ — 1. For certain crimes and misdemean-* 
ors. 2. For alienation contrary to law. 3. For not 
presenting to a benefice ; (which description of forfeiture 
is termed a lapse.) 4. For simony. 5. For non-observ- 
ance of conditions, tf. For waste. 7. For breach of 
copyhold customs. 8. By bankruptcy. 

To enter into a detail of these several species of for- 
feitures would be foreign to the purpose, and occupy too 
large a portion, of this Work. Some of them we may^ 
however^ have occasion to observe upon in the course of 
our present subject. 

5. Alienation is the most general mode of acquiring 
an estate by purchase; and comprises every method 
whereby estates are voluntarily resigned by one man^ 
and accepted by another; as either by sale^ gift, mar- 
riage settlement, devise, or any other transmission of pro- 
perty by the mutual consent of the parties. 

Alienation may be effected by four species of assur- 
ance : — By deed — By matter of record — By custom — By 
devise. But it may be easily perceived Uiat this head 
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lYOuld likewise afford and require too ample a field to be 
discussed at large in this Work. 



Having thus shortly noticed the several branches of 
the law collateral to that under consideration^ we now 
proceed to the developement of the immediate subject- 
matter of the Work. 
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TREATISE 



ON THE 



LAW OF DESCENTS. 



CHAP. L 

THE doctrine of descents^ or law of inheritances in fee 
simple^ says Blackstone, (a) is a point of the hig^hest 
importance ; and is indeed the principal object of the 
laws of real property in England. All the rules relating 
to purchases, whereby the legal course of descents is 
altered^ refer perpetually to this settled law of inherit- 
ance^ as a datum, or first principle universally known, 
and upon which their subsequent limitations are to work. 
Thus a gift in tail (or to a man and the heirs of his 
body) which is an estate- by purchase, is a limitation that 
cannot be perfectly understood without a pr^ipus know-, 
ledge of the law of descents in fee simple. It may be 
readily perceived that this is an estate confined, in its 
descent^ to such heirs only of the donee as have sprung, 

(a^ SComm. SOI. 

B 



3 Nature of Descents. ([cbap. i. 

or shall spring, from his body : but who those heirs are, 
whether all his children, both male and female^ or the 
male only; and, among the males, whether the eldest, 
youngest, or other son alone, or all together, shall be his 
heir; and whether also his grandchildren, in the event 
of having no children living at his death ; these are points, 
that we must refer back to the standing law of descents in 
fee simple to be informed of. 

In the prosecution of the enquiry into this common law 
doctrine of inheritances, we purpose to consider : — 

I. The nature of descents generally. 

II. In what cases a person is said to take by purchase, 
and where by descent. 

An enquiry which, as we shall see hereafter, most ma- 
terially affects the nature of the subject. 

III. What property may pass by descent. 
And we shall then enquire — 

Who may be an heir, or may or may not succeed by 
descent. 

And subsequently proceed to the consideration and 
illustration of, — 

The canons or rule^ of descent. 



SECT. I. 



Of the Nature of Descents. 

\ 

Descent, (the origin of which we shall have occasion 
to consider in a subsequent page, as forming a necessary 
stage or link in explanation of the fifth canon or rule of 
descent) is the title whereby ^ man, on the death of his 
ancestor, acquires his estate by right of representation, 
as his heir at law : and upon whom the law casts the 
estate immediately upon the death of the ancestor. (A) 
Descent, says Lord Coke, (c) cometh of the Latin word 

(*) «BIa.C.«01. (r) IS.*. 
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descendo; and in the legal sense^ it signifieth^ ivhere lands 
do^ by right of bloody fall unto any after the death of 
his ancestors : or a descent is a means whereby one doth 
derive him title to certain lands^ as heir to some of his an* 
cestors. And^ again^ (d) in legal understanding it is taken 
when land after the death of the ancestor is cast by course 
of law upon the heir ; antl this is the noblest and worthiest 
mieaiils whereby lands are derived from one to another^ 
because it is wrought and vested by act of law^ and right 
of bloody unto the worthiest and next of the blood and 
kindred of the ancestor. 

Descent^ therefore^ is an act of law giving a title ac- 
cording to certain prescribed rules and regulations^ which 
it is not in the power of any person to vary or alter ; (e) 
for if a son should take an estate by purchase^ and it is 
expressly limited to him and his heirs '' on the part of his 
raather/' yet his heirs on the part of the father shall suc- 
ceed to the estate : for it is not in the power of an in- 
dividual to institute a new kind of inheritance not allowed 
by law. (/) And if lands are given to a man and his 
heirs male^ (not ''^of his body/') the law will reject the 
word '' male/' because there is no such kind of inherit- 
ance; and therefore his heirs^ both male and female^ would 
be qualified to inherit, (g) Nor can a man seised of lands 
ill Borough English alter the nature of such descent^; for 
if he makes a feoffment of the same to the use of himself, 
and the heirs male of his body, ^^ according to the course 
of the common law/' these words would be void, and the 
youngest son would succeed to the entail, (h) 

(4) S37. a. b. 335. BeresfortTs case, 7 Co. 40. ^. 

(e) A new kind of inheritance con- 1 Brownlow 45. S /5. 334. 2 Bla. B. 

trar J to the rules of common law can 1829. 

onljr be created ibjr act of pafliadieDt^ (^) Co. L. 13. a^ 27. a. See poBt, tit. 

tee the Princess. case, 8 Co. 1. Co. L. Estate Tail. 

97. Mn (h) Id, ib, and see po$U tit Borough 

if) Go. L. IS. a. 27. a. Plowd. 251. Bnglish. 



92 



Title btf Purchase or Descent. [chap, t- 



SECT. II. 

Where a Person shall he said to take by Purchase, and 

where by Descent, (a) 

The great distinction between the acquisition of an 
estate by purchase^ or by descent^ consists principally in 
two points : — 1 . That by purchase^ the estate acquires a 
new inheritable quality^ and is descendible to the owner's 
blood in general as a feud of indefinite antiquity. 2. An 
estate by purchase will not make the person who acquires 
it answerable for the acts of his ancestors ; as an estate 
by descent will. (6) This will appear in the consideration 
of the head of " debts/' and other subsequent parts of the 
work. The first point of difference will be explained un- 
der the consideration of the nature of the '^ seisin," (c) 
which is gained in a diS*erent way in order to make the 
person acquiring the estate an ancestor, where such per- 
son takes by purchase or by descent. And it will further, 
and more particularly, appear in the discussion of the fifth 
and seventh canons of descent. 

It may be laid down as a general rule, that when a per- 
son takes an estate which never vested or attached^ or 
might have vested or attached, in the ancestor, he shall 
take by purchase. 

As if a son buys an estate to him and his heirs ; or if 
a remainder be limited by a stranger, {d) to the right heirs 
of A ., (e) who has no estate himself in the premises ; this 
will be a purchase. 

(«) Division, amie^ p. 2. to the hein of the body of A., it 19 

(ft) See 3 Cru. Dig. 436. said that the hein would take neither 

(ff) PM. l8t canon. Division 2. by purchase nor descent, but by both, 

{d) For if the limitation had been a sort of mixed title which Lord Hale 



by A. himself, the heirs would have has termed a ''ficiif I entail.*' It has the 

taken by descent See post. 0. and appearance of a liUeby purchase, be- 

title '* Devise.'* cause the limitation ori|^naUy at- 

(#) But if the limitation had been taches in the heir under that qwcial 
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The cases or instances in which a person takes by de- 
scents and not by purchase^ may be classed under the 
following heads : — 

1. Where an estate descends in a regular course of 
succession from father to son/ or from any other ancestor 
to his heir at law. 

And it is a rule that the heir shall take by descent if 
he takes any thing which might have vested in the ances- 
tor, (f) Thus, if a fine were levied to a man in fee, who 
dies afterwards, but before execution of the fine ; in this 
case his heir might have entered ; and though he should 
be the first to enter, yet he would be in by descent ; for 
by the levying of the fine, the right was acknowledged to 
have been in the ancestor in an adverse suit ; (g) and, 
consequently, his right was established, and the delivery 
of possession, on the writ, was only to invest him with the 
actual seisin of that which was confessed to have been in 
him of right, by matter of record, and of which he already 
had obtained a seisin in law. (A) 

2. Where the ancestor, by any gift or conveyance, takes 
an estate of freehold, and in the same conveyance, ati es- 
tate is limited, either mediately or immediately to his heirs 
in fee or in tail. 



description; and the estate ncyer at* 
lached, or could by possibility attach, 
in the ancestor, or be derived from 
or through him. Yet, in point of its 
course of devolution, it partakes of 
the nature of a descent^ as pursuing 
the same channel of transmissive suc- 
cession, and the estate going in the 
same course as it would have done, 
under a descent, exclusive of persons 
to whom it would have gone if the 
heirs had taken absolutely by pur- 
chase. It is, in fact, a sort of intail, 
-which, though it first attaches in the 
heir, according to the nature of the 
description, yet terminates not in him 
sod his representatives of the species 
denoted: but continues its progress 
thr.ough the whole race of heirs de^ 



scribed, in the same course as if it 
had been an estate vested in the an- 
cestor, descendible from him to his 
heirs of that description. See Fearne*s 
Cont Rem. 80. et ieq. 

(/) See 1 Co. 98. a. ». Watk. D. 
28. 

(g) Fines, according to their ori- 
ginal and still apparent import, were 
formerly really amicable composi- 
tions of actual suits. But for several 
centuries past they have been so only 
in name, being in fact fictitious pro- 
ceedings, in order to transfer or se- 
cure real property by a much more 
efficacious mode than ordinary con- 
veyances. Co. L. 121.a. n. I. (171.) 

(h) Beepoil, title •* Seisin.*' 
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This was the question in Shelley's case^ (t) (so fre- 
quently referred to^ and so largely treated of by almost 
every author whose subject allowed him to discuss the 
nature of the case J and it was ruled that the words " the 
heirs" were words of limitation of the estate^ and not 
words of purchase ; therefore if an estate is thus limited 
to the ancestor^ and another estate is limited to his heirs 
general or special^ such estates shall in many cases coalesce; 
or^ at all events^ the latter shall be considered as fixed in 
the ancestor^ and the heirs shall be in by descent, (k) 

The rule is thus broadly stated by Mr. Preston. (I) '^ When 
a person takes an estate of freehold^ legally or equitaUy, 
under a deed^ will^ or other writing, and afterwank^ in 
the same deed^ will^ or writing, there is a limitation, by 
way of remainder^ with or without the interposition of any 
other estate^ of an interest of the same quality (as legal or 
equitable) to his heirs generally, or his heirs of his body ; 
by that name in deeds or writings of conveyance, and by 
that or some such name in wills, and as a class or de- 
nomination of persons, to take in succession, from gene- 
ration to generation, the limitation to the heirs will entitle 
the person or ancestor himself to the estate or interest 
imported by that limitation." 

When the words '' heirs, &c." operate only to expand 
an estate in the ancestor^ so as to let the heirs described 
in to its extent, and entitle them to take derivatively, through 
or from him, as the root of succession, or person in whom 
the estate is considered as commencing, they are properly 
words of limitation : but where they operate only to give 
the estate imported by them, to the heirs described, ori- 
ginally and as the persons in whom that estate is con- 
sidered as commencing, and not derivatively from or 
through the ancestor, they are properly words of pur- 
chase. Lord Coke refers the word '' purchase" to the 
express objects of the limitation, viz. heirs, &c. ; and 
where such heirs, &c. originally acquire the estate by 

(t) I Co. 104. (/) 1 EfiUtes, 803. 

{k) See Walk. I]esc. S3S. 



J 
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those words^ he stiles them words of purchase^ otherwise 
not. 

In general^ words of purchase are those^ by which^ 
taken absolutely without reference to^ or connection with^ 
any other words^ the estate first attaches^ or is considered 
as commencing^ in the person described by them ; whilst 
words of limitation operate by reference to^ or connection 
with^ other words^ and extend or modify the estate given 
by those other words, (m) 

It would be beyond the scope of the subject of this 
workj to enter into a discussion of the multitude of cases 
on the nature of words of purchase^ and words of limita- 
tion; and we shall therefore here be contented to set 
down a few of the characteristic principles of the rule 
above mentioned ; referring the reader for a more minute 
investigation to the several authors who have examined 
its endless intricacies, (n) 

The rule then requires : — 

That there shall be an estate of freehold (that is, in 
point of duration of interest^ for the rule applies equally 
to copyhold as to freehold property;) (o) and this estate of 
freehold may arise in the ancestor either by limitation^ by 
resulting use, (p) or by implication of law. (q) 

But it is not material whether the estate of the ancestor 
be such as may by possibility determine during ,the lifetime 
of such ancestor or not ; nor whether the estate to the 
heir be such as must of necessity, or may by possibility, 
vest in the ancestor or not ; for though there should be 
an utter impossibility of its ever so vesting in him, yet the 
heir shail be in by descent if it only attaches in the an- 
cestor as a contingent remainder. 

The limitation to the heirs must be contained in the 
same conveyance as that of the particular estate to the 

(m) Fearne 79. 7Ui edit (p) Wills v. Palmer, 5 Burr. 2615. 

(fi) See Preston's Saocincl View of 2 Bla. Rep. 687. S. C. Pybus v. Mil- 

the role. Estates, Vol. I. p. S6S. 418. ford, 1 Vent. S7S. 

W«tkiB8« Descents, c 5. Co. Litt. {q) Hayes v. Foorde, 2 Bla. Rep. 

Butler's note. Fearnc's Coat. Rem. 69S, 

(^ Sec Walk. D, 251. 
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ancestor ; or at all events must derive its existence from 
the same conveyance ; as in the case of an appointment 
under a power contained in the original deed^ by which 
the estate of the ancestor is created ; (r) or by a vrill^ and 
a codicil to be considered as part of the will. 

The estate of the ancestor^ and the subsequent limita^ 
tion to the heirs^ must be both either legal or equitable; (s) 
for if one is equitable^ and the other legale they cannot, 
beings of different natures^ coalesce and make one e8tate.(0 

The limitation to the heirs must be confined to those of 
the ancestor or ancestors^ to whom the particular estate is 
limited ; though it is immaterial whether the estates of the 
ancestors be joint or several^ (so that they both take) pro- 
vided the heirs are confined to those of the ancestor's 
taking a particular estate ; nor does it signify whether the 
remainder over is to the heirs of all or some^ or one only 
of such ancestors. 

It is not required that the remainder to the heirs should 
be immediate ; (») but may be made with intervening 
estates. When the limitation to the heirs is immediate^ it 
becomes immediately executed in possession in the ances- 
tor ; andj by its union with his particular estate of free- 
hold^ forms one estate of inheritance in possession. But 
where sudi limitation is mediate with any intervening es- 
tate of freehold^ (x) it then operates as a remainder vested 
in the ancestor^ though not to be executed in possession 
till the determination of the preceding mesne estates. 

The general rule of law respecting the subsequent limit* 
ation to the heirs of the body vesting in the ancestor^ 
where be takes a preceding freehold by the same convey- 
ancCj does not operate so as absolutely to merge the par- 
ticular estate of freehold^ where the limitations intervening: 

(r) See Harg. and B. Col. 290. b. €i$eq, sect 5. 

».].'' (x) For an intervening limitation 

' .(f) See Silvester v, Wilson, 8 Term for years will not prevent the subse- 

Rep. 444. Feame's Cont Rem. 52. quent limitation from being immedfi- 

IIS. 1 Preston, Estates 331. ately vested. Bates v. Bates, 1 Ld. 

(I) Watk. D. 2S8. Raym. 326. v 

iu) See the rule, and Fearnc tl. 
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between the preceding freehold^ and such subsequent li- 
mitation to the heirs^ are contingent ; because that would 
destroy such intervening limitations : but the two limita- 
tions are united and executed in the ancestor^ only until 
such time as the intervening limitations become vested^ 
and then open and become separated^ in order to admit 
such intervening limitations as they arise, (y) 

It may be observed, that the rule does not apply^ except 
where the word '^ heirs" is used, and not where the word 
is '^ heir"* in the singular number, or *^next heir male," or 

son" or '^^^sons/' or "children;" and even where the word 

heirs" is used, as when an estate for life is limited to 
a person, and another is limited to his heirs or issue, if it 
should appear that it was intended to describe a certain or 
particular person, with relation to the time when such 
limitation should take place (as the death of the tenant for 
life,) then such words shall be words of purchase: but if 
the testator intended to comprehend, by such words, a 
class or denomination of heirs, and intended to embrace 
them indefinitely, then they sliall be ,words of limita- 
tion ; (z) or, in other words, (a) the limitation must be 
to the heirs, or heirs of the body, of the person taking the 
first estate, by that, or some such appropriated or sub- 
stituted, name, and not the heirs, as meaning 09 explained 
to be sons, children, &c.; and these heirs must be named 
to take as a class or denomination of persons, the legal 
successors of the ancestor, in a regular course of descent, 
from generation to generation. 

3. Where an ancestor devises his estate to his heir at 
law. 

This will be considered in a subsequent part of this 
work, under the chapter of " Devise." 

4r. Where an ancestor by deed, or his will, limits a par- 
ticular estate to a stranger, and either limits over the re- 

Of) FearneSe. See Lewis Bowle*8 Sdl. 
case, 1 1 Rep. 80. (a) 1 Prest. Est S60. S%%. 

(z) See 4 Cru. D. S77» 8. Walk. D. 



10 TVtfe by Purchase or Descent. [chap. i. 

mainder^ (or rather a reversion) to his right heirs^ or leaves 
the same undisposed of. 

We shall have occasion to examine the cases which 
might fall under this head or division^ in the consideration 
of the law of descents^ ex parte matemd, (b) and what 
will change the nature of such descent : and we shall here 
therefore only remark that a man cannot devise an estate 
to his right heirs by that name^ so as to make them take 
as purchasers : but if he alters the estate^ and limits it in a 
manner different to that in which it would have descended 
to the heir^ the heir shall take by purchase ; it being an- 
other estate, (c) And whatever portion of the estate^ use^ 
or trusty is not disposed of, remains in the person who 
disposes ; and will descend to his right heirs : for, being 
part of the old estate^ it shall continue to go as if no dis- 
position at all 'had been made of the same, {d) 



SECT. III. 



fVhat property may pass by Descent, (e) 

Things real (or such as may pass by descent) are gene- 
rally said to consist of lands^ tenements^ and heredita- 
ments. (/) 

Land, in its legal signification^ comprehends any ground^ 
soil, or earth whatsoever ; as meadows^ pastures, woods^ 
moors, waters, (g) marshes, furzes, and heath. It legally 
includes also all castles^ houses, and other buildings ; for 
these consist of two things^ viz. land or ground^ and the 
foundation or structure thereupon ; so as passing the land 



(fi) Pott. CaaoQ Yll. sect 2. naine of water only, but as so mach 

(c) Watk. 97\. " land covered with water i" for, by a 

(lO /<<• S58. po$L title Reyersioo. grant of so much water, a rig ht of 

{e) Division, ante, p. S. fishing only woald pass. Co. L, 4. 

(/) 2 Bla. C. 16. Browul. US. 
{g) And water will not pass by the 
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or ground^ the structure or building thereupon passeth 
therewith, (d) It is a maxim in law cujus est solum ejus 
est usque ad cesium; to whomsoever the land belongs^ 
whatsoever is above or below it^ belongs to him also : so 
that the word ^'land'" does not merely include the surface 
of the earth only^ but every thing that is under it or over 
it. And therefore if a man grants all his lands^ he thereby 
also grants his mines^ woods^ his waters^ and his houses^ 
as well as his fields^ and meadows ; and by the name of 
land^ which is nomen generalissimum, every thing ter*- 
restrial will pass, (e) 

Tenement is a word of larger signification than the 
former^ denoting every thing that may be holden (so as to 
create a tenancy in the feudal sense of the word^ (/) ) pro- 
vided it ^e of a permanent nature^ whether it be of a sub- 
stantial and sensible^ or of an unsubstantial ideal kind, (g) 
Thus liberum tenementum^ frank-tenement oi^ freehold^ is 
applicable not only to lands and other solid objects^ but 
also to offices^ rents^ commons^ and the like : and as lands 
and houses are tenements^ so is an advowson a tenement ; 
and a franchise^ an office, a right of common, a peerage, 
or other property of the like unsubstantial kind, are all of 
them, legally speaking, tenements, 

Mr. Preston suggests that it is not clear, ^^ whether 
permanency is applied to the duration of the subject, or 
the continuance of the interest. From the mention of 
liberum tenementumy in reference to the permanency which 
enters into this description, and constitutes an essential 
quality of a tenement, allusion was, in all probability made 
to the m4)de of tenancy ; to the duration and stability of 
the interest of the tenant in the subject, rather than to the 
ddrability of the subject itself, independently of the in- 
terest, or the time for which it is granted ; and surely the 
interest of the tenant cannot give denomination to the 
subject, as to its inherent nature, in any other manner 
than with reference to the duration of interest. The 

(il) Co. L. 4. a. (f) \ Prcst. Est 8. 

(#) Co. L. 4, 5, 0. 2 Bla. C. 18, 19. (f ) 8 BIft. C. IT. 
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term^ whether applied to the subject or the interest^ » 
equally vague ; perhaps it is not too much to add^ er- 
roneous. A rent charge is not in any respect permanentr^ 
any more than an annuity ; yet one is a tenement^ and the 
other is not of that description. (A) 

But with all due deference to the opinion of Mr. 
Preston^ this can scarcely be adduced as an argument 
against the position of Mr. Justice Blackstone. A rent 
charge^ it is to be observed^ is real property^ it is a tene- 
mentj it is an hereditament: an annuity- is a mere per- 
sonal charge not issuing out of or relating to any land^ 
nut a tenement; and though granted in fee is not an here- 
ditament^ but merely a personal estate which on the death 
of the grantee will devolve to his executors^ and not go to 
the heir, (i) Annuities^ it is true^ are by Blackstone and 
others classed among incorporeal hereditaments : but it 
seems to Ife erroneous^ and Mr. Cruise appears to have 
been cautious to omit them in his description of the 
same ; (Ar) nor does the author of this work think that 
they can be classed undeir the head of hereditaments^ 
which are things which pass in a course of hereditary 
succession from ancestor to heir^ a devolution which aa 
annuity is not capable of performing. (/) 

Hereditament^ in the language of Lord Coke^ (m) is the 
largest word of the kind ; for whatsoever may be inherited 
is an hereditament^ be it corporeal or incorporeal^ real or 
personal^ or mixt. The settled sense of the word is to 
denote such things as may be the subject matter of in-* 
heritance. (n) 

Hereditaments are either corporeal, or incorporeal. 

Corporeal hereditaments are such as affect the senses, 
such as may be seen and handled by the body. They 
consist wholly of substantial an(i permanent objects^ which 



(h) See 1 Prest. Est. 10. 


ditaraents. 


(t) Aubin 9. Daly, 4 Bar. and Aid* 


(m) Co. L. 6. a. 


59. 


' (n) Per Macdonald, C. B. Moor v. 


{k) See S Cra. D. 2. 


Denn, 2 Bos. and P. 251. 


(1) Stepo$t. iiilc Incorporeal Here- 

• 
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may all be comprehended under the general denomination 
of land, (o) So also an heir-loom is a corporeal heredita- 
ment^ and charters^ and title deeds^ and in equity a trusty 
an equity of redemption^ the benefit of contracts^ (so as 
the same relate to corporeal hereditaments) and money 
directed to be laid out in land^ are all hereditaments^ though 
the law does not .recognize them as such. 

Incorporeal hereditaments consist of such things as are 
not the object of sensation^ can neither be seen nor 
handled^ are creatures of the mind^ and exist only in con- 
templation: (p) as advowsons^ tithes^ commons^ ways^ of* 
fices^ dignities^ and rents^ (corrodies and annuities being 
also included by Blackstone.) 

To these several kinds of hereditaments may be add- 
ed :— Conditions^ powers, rights^ possibilities^ terms at- 
tendant^ the crown^ reversions^ and remainders. 

All which several species of inherit^inces will be duly 
treated of in the course of the work. 

(«) «Bla. C. 17. (pyid.ib. 
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WHO MAY BE HEIRS. 



SECT. I. ' 

« 

Of Heirs. 

THE word ''heir" (a) signifies a person to whom lands, 
tenements^ or hereditaments^ by act of God and right of 
bloody do descend (6) immediately on the death of the an- 
cestor ; (c) and an estate so descending is in law called 
the inheritance, {d) But^ according to the civil law^ the 
heir is defined to be he who ex testamento sticcedit in 
universum jus testatoris; {e) so that by taking the whole 
estate^ whether real or personal^ by the will^ he is made 
heir^ and called by that name. (/) And this definition in- 
cluded the two sorts of heirs known to the civilians, 
viz. those who succeeded by virtue of a devise^ called 
'' testamentary heirs/' and those on whom the law cast 

(a) Dicutttur JuBre$ et luereditas ah {h) Co. Lit. 7. h, 

JuerendOy quod est arcU insidendo^ (c) Per et postmortem anteeessoris; 

nam quilueres est^ karetf vddieUur proximitate^digtUtatetetjuressmguiHis. 

db luerende^ quU kareditas sibi fueret^ Robinson Inb. 34. ft. (Ar). 

licit nommdtt Juaredem dictum vOini^ (i) 8 Bla. C. 201. 

quod Jueresfidtj hoe est^ domimu tet' {e) Co. L. SS7. b^ 

rarumt Sfc qua ad emn pervemuut. {f) 3 Bmc, Ab. 449. 
Co. Lit 7. h. 
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the estate by reason of their proximity in blood, and thence 
called '^ heirs at law/' (g) These latter were also termed 
^' heirs to intestates/' because they succeeded when they 
were not excluded by testament. (A) But by the common 
law he only is heir, who succeeds by right of blood. And 
this, says Lord Coke, agreeth well with the etymology of . 
the word, (i) We however not unfrequently meet with 
the expression hsres factuSy which, strictly speaking, is 
incorrect, as it merely intends a devisee of lands, being 
made so by the will of the testator, and who has no other 
right or interest than what the will gives him. {k) And a 
man by the common law cannot be heir to goods and chat- 
tels, (/) for lueres dicitur ah hareditate. (m) 

No inheritance can vest, nor can there be an actual 
complete heir to another till after the death of the ances^ 
tor, (n) according U> the rule of the common law, nemo 
est Jueres vwentis. (o) Yet, in common acceptation^ ha 



' (ir) See 8 Thos. Co. I. 156. n. (E.) 

(A) Id. ib. 

(4) 937. ft. 

{fe\ 3 Co. 48. a. 3 Bac. Ab. 453. 

(0 But there are some chattels which, 
being aonexed to, and necessary to the 
enjoyment of, the inheritance, are 
deemed in law a part of it, and will 
go to the heir and not to the execu- 
tcnr. See powt. tit. *' Iteir Looma.** 

{m)CQ. L. 8. a. 

(»> Co.L.8.a. and see ante, p. y^^nx, 

(o) There is an exception to this 
ri^le in the case of the Duchy of Corn- 
wall, which vests in the king's first 
born son by hereditary right in the 
lifetime of hb father. 3 Bac. Ab.449. 
8 Rep. 1. Seld. tit. of Hon. 2. 5. The 
title of Duke of Cornwall, and the 
inheritance of the duchy, were first 
created and vested in £dward the 
Black Prince, (who was the fiist dake 
in -England after the Duke of Nor- 
mandy, by a grant in the eknenth 
year of the reign of Edward III. (A.D. 
1 337.) Thb grant has beem held to 
be an act of the I^^iaiature, or a 

1 



charter confirmed by parliament; and 
is consequently good, though it alter 
the established coarse of -^besceDt, 
which the king's grant could not do. 
The Prince's case, 8 Rep. 1. It follows 
that the king^s eldest son, being heir 
apparent, is always by inheritance! 
Duke of Cornwall, without a new 
creation. Id. ib. On the death of the 
eldest son, the second or eldest snr^ 
living son takes tbe ivberitaacai.ft 
peculiar descent foooded on ihe legifr^ 
lative grant 1 Tes. 294. Collinses 
Bar. 148. 1 Bhu Cora. 824. n. 10. by 
Christian. B«t it seeoHi that as the 
Duke of <!ornwaU must be not only 
the eldest son, but the heir appareq^ 
the second surviving son would not 
succeed to the dukedom, if his eldest 
brother left issue, who would be heir 
apparent, but it would in that ease 
revert to the crown. Id. ». iO. It ap« 
pears that the disabilities 4»f minority 
do Bot hold against a Duke of X3or»» 
waUwith xopectioAhe ducky righto 
and pMMSsioDi. M Chitty^ Presog. 
^p4. and 37d. and n.4fi^ 9r«w Ab« 



16 OfHeir8. — Apparent and Presumptvoe, [cha.p. n. 

who stands next in the line of succession is even in the 
lifetime of the ancestor called heir apparent^ (p) or pre- 
sumptive. Heirs apparent are such^ whose right of in- 
heritance is indefeasible, provided they outlive the ances- 
tor^ as the eldest son^ or his issue^ who must^ by the course 
of the common law^ be heir to the father whenever he 
happens to die. Heirs presumptive are such, who, in the 
present circumstances of things, would be heirs if the an- 
cestor were to die immediately ; but whose presumptive 
right of succession may be defeated, in the case of a bro* 
ther or nephew, by the birth of a child, or, being a daugh* 
ter^ by the birth of a son, and, even after an actual descent 
on the death of the ancestor, by the birth, in the former 
instance^ of a posthumous child, either male or female, 
and^ in the latter, of a posthumous son. {q) Heirs are 
also called according to the different modes of descent^ 
heirs at common^ law, by statute or by custom. In this 
place^ however, it will not be necessary to draw the dis- 
tinction between them, which will sufficiently appear in 
the course of this work, when we take into consideration 
the descent of estates tail^ by the statute De Donis, (r) 
and of estates by copy of court roll, or copyholds, estates 
by the customs of gavelkind, and Borough English, (s) 

The word '' heir/' in the notion of it implies, that the 
party hath all those legal qualifications which our laws re- 
quire in all persons who represent^ or stand in the place 
ot another. (<) What these qualifications are, it will be 
now our object to enquire. 

The persons who are disqualified from succeeding to 
an estate by descent are :— Bastards, aliens, monsters. 
Papists. 

Prerog. p. 182. The general rale is, ChiUy on the Prerogatives of the 

that tiU a prince is born, the king is Crown, p. 404. 

seised of all the possessions. Com. Dig. (p) ld,ib. 

Boy. 9. 1 but when bom, the prince is {q) « Bla. C. 208. See p^tU til. 

immediately seised in fee $ and leases, *< Posthumous heir.** 

&c. made by the king may be deter- (r) Po$t, 

mined by the prince, and he may have (t) Po$t, 

• •drffadui for that purpose. Sc^ (0 Co. L. 9. 3 Bac. Ab, 449. 
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Of Heirs. — Bastards. 
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Of Bastards. 

Bastards (ti) are incapable^of being heirs, {x) ' Dicilur 
iuBres qui est ex legitimis etjustis nuptiis procreatus. (y) 
Bastards^ by our law^ are such children as are not born in 
lawful wedlock^ or within a competent time after its de- 
termination. (2;) Such are held to be nuttius fUii (the 
sons of nobody;) (a) for the maxim of law is^ qui ex 



(») For the derivaUoa of the vord 
see iBac. Ab. 610. 

(x) It is nid that aa action on the 
case lies for saying of one "who takes 
by descent " he is a bastard.*^ 1 Rol. 
37. /. 87. Or of an heir apparent who 
has an expectancy, which is endanger- 
ed by the words. Id. S8. /. 6. 15. Jon. 
388. Godb. 451. Or of one who has 
purchased ; for in that case it would 
not descend to the heir general. Per 
Chamberlain, 8 Rol. 240. post, p 27. 
And this, though it be not alleged, 
that he lost his estate, or suffered 
other special damage. Id. And though 
he had no present estate or tiUe, 
9Cro. 813. But the words are not 
actionable, if spoken of an heir ap- 
parent generally, without any other 
averment, for he has no present da- 
mage. 1 Rx>l. 37. /. 35. Nor if it is 
only said '* he is base bom,'^ for these 
shall be taken in miHori tensu. Id. 
L 30. (1 Com. Dig. 856.) 

But it seems that the action would 
not be maintainable without proving 
some special damage. See Bac. Ab. 
Slander. (C.) 

(jr) Robinson Inh. 34. n. (k). 

(z) 1 Bla. C. 446. 8 Id. 847. Co. 
Litt 844. a. 

(m) The rule of mOUui JiUi applies 
only to the case of inheritances. Co. 



I. 183. For as to many other ties of 
nature they are considered as child- 
ren, particularly as to maintenance, 
and that a man may not marry his 
bastard sister or daughter. Ld. Raym. 
68. Comb. 356. IBla. Com. 457. 
An illegitimate child has also been 
holden to be within the meaning of 
the marriage act, (86 G. 8. c. 33. s. 1 1. 
sometimes termed Lord Hardwicke^s 
act,) requiring the consent of parents 
or guardians to the marriage, (by 
licence) of persons under age. Rex o. 
Hodnett, 1 T. R. 06. It appears to 
have been a subject of much con- 
troversy whether the consent of the 
putative father, or of the natural 
mother, is sufficient under this act In 
Rex V. Bdmonton, (84 G. 3. cited 
I T. R. 07. 1 1 East 18. See also 
8 Const 85. 8 Bott 76. p. 1 14.) it 
was decided that the consent of the 
former was sufficient : but the autho- 
rity of this case is opposed by the 
judgment of Sir William Scott in the 
case of Homer v. Liddiard, (reported 
by Dr. Croke,) who was of opinion 
that the consent could only be given 
by a guardian appointed by the Court 
of Chancery, and also by the esta- 
blished practice of that Court, since 
the marriage act, of appointing a 
guardian to gt?e consent to the mar- 
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damnato coitu nascuntur inter liheros non computan- 

tur. (6) 

All weD regulated governments have laid down and set- 
tled certain rules of propagation, as necessary to the very 
being of human society. Hence the solemnity of mar- 
riage was established, not only as it prevents lewdness, 
but as a regulation^ without which there could be no dis- 
tinction of families, and consequently no encouragement 
for industry, or foundation for acquiring riches. The 
children therefore that are born in these societies^ and 
are to enjoy any privileges by the laws, roust be such as 
are bom acconUng to their rules of copulation ; for it is 
absurd that the laws should give sanction and privilege 
to things done contrary to law, since that would take away 
the distinction of right and wrong, lawful and unlawful ; 
and for this reason it is that by our law bastards lie under 
several difficulties, (c) 

It follows from what has been stated, {d) 1st, that one 
who would make himself heir must be born in wedlodc ; 
2nd]y, that the marriage must be legal ; (c) or, 3rdly, that 
be mu^t be born within a reasonable time after the de- 



riage by licence of an illegittmale 
i^inor, alUioughthe natural parents 
were still liTing. 

The mother n, however, it seems, 
entitled to the custody of her illegili- 
mate child, eren though an order of 
filiation has been made on the puta- 
tive father. See I T. R. 178. 5 East 
1»4. n. 1 New Rep. 148. 7 Bast 579. 

In Che above case of Homer v. Lid- 
diard, the mother, who had been ap- 
pointed guardian by the putative fa« 
ther, consented to the licence; and 
the marriage was notwithstanding de- 
creed to be void. The same point 
was submitted to the consideration of 
the Court of King*s Bench, by the 
Master of the Rolls, in the case of 
Priestiey v. Hughes, 11 Bast 1. And 
af%ar its having been twice argued 
before them, it was certified by three 



judges, (Lord Bllenborongh, €. J., 
Le Blanc, and Bayley, Justices,) againsi 
one (Grose, J.) that they were of opi- 
nion, that all marriages, whether of 
legitimate or illegitimate persons, are 
within the general provision of the act, 
and that the consent of the natural mo- 
ther is not a sufficient consent within 
the contemplation of the above sec- 
tion. 1 1 East 80. (See SeL N. P. 
6th edit p. 80.) 

The case of Priestiey «. Huglies 
will be found to contain much gene- 
ral learning on the subject under con- 
sideration. 

iP) Co. Litt 8. A bastard is also 
sometimes termed JEI^ pofulL Port 
De L. L. c. 40. 

(c) SeelBacAb. 510. 

(iQ JfUe, p. 17. 

(e) F9$t p. 8S. 
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termination of the wedlock. This latter point will be 
considered under a subsequent head ; (/) and at present 
the former two will occupy our attention. 

1 . He must be bom in wedlock. 

By the civil law children^ who are born before ^ mar- 
riage^ are legitimated by a subsequent marriage ; and all 
persons adopted into a man's family were capable of in* 
beriting ; and the same rule prevailed among the Canon* 
ists^ from the idea that^ by the subsequent marriage^ the 
previous stain of guilt was washed away^ and an inten- 
tion to marry evinced from the beginning, (g) Oiir laws^ 
however^ do not allow of this notion^ but brand with the 
title of bastardy and the disabilities attached to such a 
births all persons who are bom previous to the marriage 
of the reputed parents, (h) The main end and design of 
marriage^ (says Sir W. Blackstone,) ({) being to ascer- 
tain and fix upon some certain person^ to whom the care, 
the protection^ the maintenance^ and the education of the 
children^ sheuld belong ; this end is undoubtedly better 
answered by legitimating all issue born after wedlock^ 
tiian by legitimating all issue of the same parties, even 
bom before wedlock^ so as wedlock afterwards ensues ; 
and Mr. B. proceeds to state several very lucid reasons 
and arguments in support of this position, {k) 

if) PoiL tit. " PosthuiDOOs Heir.** nokaU tege$ Anglue mutare^ qwe hue- 

(g) Bract lib. 5. fo. 416. Roll. Ab. u$que utiUUnR suni el approhaia. See 

624. I Bla. C. 454, 5. 1 Bae. Ab. 51 1. Co. L. 245. a. 
As to Scotland, see I Dow. Rep. 163. (i) l Comm. 455. 

(A) In the reign of Henry the Third, (k) As to the evidence of marriage, 
an attempt was made to render this see Phillips on Evidence. Upon a 
rule relating to children bom before question of legitimacy the son pro- 
marriage conformable to that of the duced witnesses who swore to a mar- 
civil law ; and we find that at a par- riage in/act between his parents, and 
liament holdeninthe twentieth year he obtained a verdict. On a second 
of that reign, rogaveruni omna epii- trial he declined to produce those 
copi magnaiet tU eanaetUireni, quod witnesses, and rested solely upon a rc- 
notf MUe malrimonium e»t€tU legi- putation of the marriage. Although 
Itel, iicutUH qui naU $unt pott malrU he again obtained a verdict, this was 
minium quantum ad mceetHonem deemed insufficient to satisfy the con- 
hseredUariamt quUeccletia tales hdbet science of a court of equity. Sher- 
fro UgitSmiM: et omnes comUoi et borne v. Naper, 8 Ridgw. P. C. 284« 
kmronct uni voce responderunty quod 
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But though the common law requires that a child^ in 
order to be legitimate, must be born within wedlock^ yet it 
is not necessary that the issue should be also begotten 
after the ceremony of marriage. And in this instance is 
evinced the lenity of our laws by overlooking the crime of 
the parents where they endeavour to make an early re* 
paration for the injury done to the issue^ and to society at 
large. Therefore where a woman was married grossement 
ensieni, it was adjudged to be the child of the husbaad : 
for when they testify their consent by a public marriage 
before the birth of a child^ it is a tacit though public ac- 
knowledgment that the child is his ; for at that time the 
child is one with the mother, and therefore in taking the 
mother he takes the child with her. (Z) And this, even 
though the child was born a week^ or even a day^ after 
marriage, (m) 

It appears to have been formerly a rule, that if the hns* 
band was within the four seas, and bis wife had issue^ no 
evidence would be admitted to prove such issue a bastard, 
unless the husband was incapable of procreation, (n) Mr. 
Hargrave however says, (o) '' it may be doubted whether 
the doctrine continues to be law. At least it fails in prin* 
ciple, if it is founded on the notion that the presumption 
of the husband's being the father of every child the wife 
bears^ or conceives^ during the marriage, cannot be re- 
pelled by evidence to the contrary. Such a position, in- 
deed, is asserted more than once by Lord Coke, and may 
be met with in other books, (p) But it never was a ge- 
neral or universal rule ; Lord Coke and all the authorities 
agreeing that, if the husband is beyond sea during the 
whole time of the wife's going with child, the issue is a 
bastard. Nor is the position in any degree true at pre- 

(/) Roll. Ab. 858. (cites 1 H. 6. S. marriage^^ and cites 18 Ed. 4. 3. 

contra, 44 Ed. 3. 18. ft. 45 Ed. 3. ^5. (n) Co. L. 186. a. 844. c. 373. «« 

emU, 18H. 6. 31. b.) Via. Ab. A. 8. and a 41 B. 3. II. ^ 

(m) Co. L. 844. a. 1 Roll. 358. /. See 3 Cru. D. 339. 

10. 359. /. 45. Roll, however, in (o) n. 8. Co. L. 186. «• 

another part adds, (358.) '* ne cement (p) Inst see mhU, note (n) Com. 

riitue suit nie idm 3 jown »pres ie Dig. Bac* Ab. <* Bastard.** 
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sent ; for ever since Pendrel's case, (q) (5G. 2.) it has been 
settled that, not only proof of being out of the kingdom^ 
but also every other kind of evidence tending to prove 
the impossibility, or even improbability, of the husband's 
being the lather, is admissible/' (r) It is not stated in 
the books on what grounds Pendrel's case was determin- 
ed : but there are not wanting very ancient authorities to 
justify over-ruling the doctrine which prevailed in Lord 
Coke's time, (s) But generally, during the coverture, ac- 
cess of the husband shall be presumed, unless the contrary 
be shewn ; which is such a negative, says Blackstone, (t) 
as can only be proved by shewing him to be elsewhere : 
for the general rule is, semper prasumitur pro legitima- 
lione puerorum, et Jiliatio non potest prohari. (m) Black- 
stone, as we have seen, was wrong in adopting Lord Coke's 
doctrine; and in the late case of Goodright v. Saul, it was 
held that it was not absolutely necessary to prove non-ac. 
cess, when the husband was within the realm, by wit- 
nesses, who could prove him constantly resident at a dis- 
tance from his wife, and that a child of a married woman 
might be proved a bastard by other evidence than that of 
the husband's non-access : and among other circumstances 
tending to rebut the presumption of access, and to shew 
that the child was a bastard, was admitted as a very 
forcible one, that of the son's having taken a different name 
from his birth, the name of the person with whom his mo^ 
ther was living at the time, which had been retained by 
him and his descendants ever since: and this was con* 
sidered a very strong family recognition of his illegi- 
timacy, {v) So in the case in Chancery before Lord 
£rskine, Cb. it was held that since the failure of the old 

(9) Pendrel v. Peudrel, H. 17S2. 3 Cru. D. Sd edit S39. 

S Stra. 985. («) Bracton, fo. 6. a. 63. ». 70. b, 

(r) 1 BU. C. 457. 8 dtra. 985. 87S. a. Fleta, lib. I.e. 15. Harg. ^. 

3 P. Wms. 876. 365. Bott'sPoor Lawf , (0 1 Com. 457. 

8d edit 105. Ca. temp. Hardw. 79. (ti) 5 Rep. 98. 

S79, Aadr. 8*|S. C. In the late claim (r) Goodright dem. Tompson tf. 

to the earldom of Bunbary, the House Saul, 4 T. R. 856. 
of Lords adhered to this principle. 
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rule for presuming it, the fact of access or non-access must 
be proved like any other fact : but it must be proved by 
witnesses who all tog^ether prove that ; though each speaki 
only to some particular circumstance, (x) * 

The wife^ however^ is not a competent witnes9^ eithtf 
before or after his deaths to prove the want of access of 
her husband to bastardize the issue, for that is a fact which 
other witnesses may be reasonably supposed capable of 
proving, (y) And in the case of Ooodright v. Moss^ it 
was held that general declarations, or the answer in Cbao- 
eery of a parent, were good evidence after the death of 
such parents to prove that a child was bom before mar^ 
riage : but not to prove that a child born in wedk>ck was 
a bastard, (z) But it was a principle in equity, Aat on 
questions of legitimacy any declarations of the parents 
after the birth of the child can have but little weight, (a) 

The non-access of the husband need not be proved dur- 
ing the whole period of the wife's pr^nancy : for it b 
sufficient if the circumstances of the case shew a natural 
impossibility that the husband could be the fether; as 
where he had access only a fortnight before the birth. (6) 
So ako if there is an apparent impossibility of procreation 
on the part of the husband^ either on account of his youths 
as if he were only eight years old, or the like^ (c) or from 
his habit of body, (d) the issue of the wife vnll be con- 
sidered iO^timate. 

The principle therefore to be deduced from the cases 
is^ that if it is impossible (not improbable merely) in the 



(x) Shelly V. 



•,1606. ISVtt. 



56. 

(y) Rex V. Kea, 11 East. 198. 
1 PhiUips on Evid* 4ih edit 89. Rex 
«. Reading, Cas. temp. Hardw. 79. 
See also Uie eases in Rex «. Luffe, 
S£ast 19S. 

(x) Goodriglitdeni.SteTeoso.Mo88, 
Cowp. 691. 

(n) Sherborne v. V^fi^y 9 Ridgw. 
P. C. 834. 

(ft) Rex V. Lnffe, 8 East 193. 



(e) 1 Rol. 359. Co. Lit 844. «. 
1 Bla. C. 457. In Bac. Ab. (YoL I. p. 
518.) the age of fourteen is considered 
as the limited period of puberty: but 
it is absurd to suppose that procrea- 
tion is physically impossible before 
that age i nor is it so concluded in the 
passage to which the text refers. 
1 Bac. Ab. 518. no^ to 5th edit 

(0 8 Stra. 940. 1 RoU. Ab. S5g. 
1 Salk. 183. I Archb. Bla. C. 457. 
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course of nature that ^he husband should be the father^ that 
is sufficient to repel the legal presumption in favour of the 
child's legitimacy, (e) 
8. (/) The marriage of the parents must be legal. 
Therefore if the pa/ents after issue bom be divorced for 
pre-contract, (g) consanguinity^ affinity^ or firigidity^ (A) 
«uch issue is ill^itimate^ for where the marriage is made 
nuU^ it is a copulation without marriage^ and consequently 
the fruit of such c<^ulation are bastards, (t) And it is the 
same whether the parties have notice or not of the con- 
sanguinity; because we look 410 further than the dissolu- 
tion ; and because the divorce i vinctdo malrimonu is al« 
ways upon some good cause^ which rendered the mar- 
mge unlawful from the beginning, (Ar) But though such 
a marriage be unlawful, yet it remains good tiO sentence 
of divorce be pronounced, and consequently the issue 
must be esteemed legitimate until such a dissolution. (I) 
But where a marriage is dissolved by act of parliament 
for a cause subsequent thereto, as adultery, there is no 
iMcessary or general occasion for reputing the children 
illegitimate, (m) though in some cases a clause has been 
inserted for bastardizing issue bom after a certain time 
previous to the passing of the act. (n) 



(e) Pnr Lord BU^borough, C. J. 
Rex o. Laffe, SEast 800. 

(/) Division^ unte^ p. 18. 

(g) It aeenwy however, that precoo- 
inct IS now no longer a cause for db- 
soWing a marriage in England ; for it 
appears impliedly taken away by 
86 G. 8. c. 33. Co. L. Barg. ». 4. 79.^. 
(46.) 

(^h) It sometimes happens that in- 
fknts are married with the consent of 
guardians appointed by the ecclesias- 
tical conrt, instead of being married 
with the consent of guardians ap- 
pointed by the Court of Chancery. 
Such marriages are void, and of course 
ttie issue illegitimate. 1 Prest. Abst 
47. 

(0 Co. L. 835. 844. Roll Ab. 358* 
9. 360. 1 Bla. C. 440. 457. 



(k) Bla. C. id. 

(0 Roll. Ab. 357. 1 Bac. Ab. 513. 

(m) 1 Woodd. 894. 

(») lThomas*8 Co. L. 187. n. (B.) 
146. fli. (B.) Where after a divorce i 
9in€ulo^ an estate is limited to the man 
and woman, and the heirs of their two 
bodies, though a limitation of this 
description to a man and woman un- 
married would create an estate tail, 
on account of the possibility that they 
may marry, yet where a husband and 
wife have been so divorced (which 
places them in the same situation in 
this respect, as if they had not been 
married,) the law will not presume 
that they will marry again i and they 
would, therefore, be tenants for life 
only. Hal. MS. Barg. a. 2. Co. i. 
85. ». (147.) 
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In the case of a divorce a mensd et thoro, if the wife 
has children, they are bastards ; for the law will presume 
the husband and wife to have conformed to the sentence 
of separation : (o) but^ in a voluntary separation by agree- 
ment, the law will prima fade suppose access, until the 
negative be shewn, (p) 

A divorce cannot, however, be prosecuted after the 
death of the parties, nor of either the husband or wife ; 
nor can the marriage be then caUed in question in order 
to bastardize the issue. (9) And if a marriage was in- 
cestuous, and a suit commenced for it against husband 
and wife, and one of them dies, though they may proceed 
against the survivor to enforce penance ; yet, if they pro- 
ceed to bastardize the issue, a prohibition goes, (r) la 
a case of jactitation of marriage in Ireland, where a woman 
was supposed to have married a second, during the life of 
a former husband, the first marriage was affirmed : but ia 
an appeal to the Irish delegates, it was disallowed, and the 
«eoond marriage was adjudged good. On a petition for a 
commission of revision to reverse the last sentence, the 
Lord Chancellor (King,) said, that there being issue by 
the last marriage, and none by the pretended first mar- 
riage, the commission would tend to bastardize and render 
illegitimate the innocent issue by the last marriage, which 
ought not to be fiivoured, and that he should advise the 
crown accordingly not to grdnt it. {s) Nor in any case 
will the law permit any persons to be made bastards after 
their death ; {t) justum non est aliquempost mortem facere 



(0) 1 Saik. 183. Sidney v. Sidney, 
8P.Wni8.875. 

(p) Id. ik. 1 BU. C. 457. Co. L. 844. 
Sidney o. Sidney, vhifufrm. 

(q) IR0I.S6O. iSalk. 181. Carth. 
871. 

(r) Cnrth. tf . Comb. 800. 4 Mod. 
188. 

(9) FranUin*8 case, SP.Wms. 809. 
Meet cas. in Chanc 47. 

(0 7 Co. 44. Jenk. Sep. 868.— 
Brownl. 48. Co. L. 39. a. 845. Litt. 
8. 399. A man must be bastardized 



by the rales of the civil or common 
law. By the rules of the civil law the 
bastard eigni is Intimate, mtU^ p. 1 9. 
And the spiritual court cannot gtT9 
sentence to annnl marriage after par- 
ties are dead, because they proceed 
only fTO 9aiuie aninuB^ and it is thea 
too late; 1 Salk. 180. 8 id. 548. Fitz. 
Basty. 18. Br. Bast 43. 1 Roll. Ab. 
340. And a child bom before the 
marriage of his parents is legitimate 
by the rules of the civil law : and it is 
a rule of the common law, that a per* 
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bastardum. In the case of Pride v. Earls of Bath and 
Montague^ (0 it was held that this rule was true of such 
a bastard as is meant by Littleton in his case of bastard 
^gnd et mttUer puisn^ ; and it was said that the rule ex- 
tended only to that case. But Levinz^ in his report of 
the same case^ tells us that though the evidence was adr 
mitted by Holt^ and Gilb. Eyre^ the jury were not satisfied 
with it^ and gave a verdict for the Earl of Bath, {u) 

There is one instance arising from the foregoing prin- 
ciple in which the law has shewn soqie favour to bastards^ 
and considered them not altogether beside the laws re* 
lating to inheritances : and this is the case of a bastard 
eigne and mulier puisni : that is^ when after tlie birth of 
a son (before marriage^ and being in consequence a basr 
tard) the parents are married^ and have issue another 
son ; the former is in law termed bastard eignd^ and the 
latter mulier puisni. By the common law^ as we have al-r 
ready seen^ such bastard eign^ is as incapable of inheritr 
ing as if his parents had never married : (x) but yet^ if 
upon the death of the father^ the bastard eigni enters^ an4 
the mulier during his whole life never disturbs him^ he 
cannot on the death of the bastard eign^ enter upon hi^ 
issue^ being let into the succession^ as if it were^ by the 
consent of the lord and person legitimate, (y) . In order^ 
however, to bar the mulier and his issue^ there must not 
only be a dying seized (either by a natural or civil d^th,(z) 
and that of lands in fee simple,) (a) by the bastardy but 



flonal defect dies w^Ui tbe person, and 
cannot after his death be objected to 
his successor who represents him. — 
(1 Bac. Ab. 5180 

(0 6W. 3. iSalk. 120. 

(II) S.C.SLev. 410. 

(jt) JniCf p. 19. 
. (y) Lit s. S99. Co. L. 245. I Bac. 
Ab. 518. 

(s) The entry into religion of the 
bastard eigni^ is such a descent as 
takes away the right of entry. Co. L. 
944. 8 Co. 101. 



(a) The law relating to bastard 
eigni and piuHer puimi^ does not ap? 
ply to estates tail ; for the statute of 
West 2. says, that the will of the donor 
manifestly expressed io his gift mnst 
he observed. Now the bastard cannot 
bring himself within the intention of 
the donor t for he is neither the heir, 
nor a person begotten by a tenant in 
tail, since, in law, he is son of no 
man ; and, consequently, the express 
words of the statute exclude him from 
the inheritance, which set aside the 



28 Of Heirs. — Bastards. [chap. u. 

« 

ako a descent cast ; (6) and consequently when these twv 
requisites do not concur^ the muUer or hb issue may en- 
ter^ though where there are both a dying seized^ and a 
descent^ the law gives the estate to the issue of the bastanl 
as a punishment for the neg%ence of the mulier : there- 
fore if the bastard die seized wiUiout issue^ and the lord 
enter by escheat^ the mulier is not barred^ there being n^ 
descent, (c) But if the bastard had entered^ and the 
mulier died without issue^ but leaving his wife ensieni, 
and then the bastard had issue, and died sciced, after 
whose death the posthumous issue of the msdier was bora, 
his right was barred, and he was not permitted to enter 
as there was both a dying seized and a descent; and, 
consequently, the right of the bastard estabKshed. And, 
therefore, if the muUer enters after the death of the bas- 
tard before his issue, he is nevertheless barred ; for the 
law easts the estate upon the issue immediately on the 
death of the ancestor without any entry, (d) and they are 
consequently within the benefit of the^ rule, (e) If the 
bastard eigni dies leaving issue en venire $a mere, and 
the mulier enters, and then the son is bom, the son of the 
bastard cannot enter on the . muUer, but is for ever ex* 
eluded, by reason of diere being no descent cast at the 
time of entry by;the muUer. (/) Mr. Watkins, in a note 
to his essay, doubts as to this law with respect to the posrt* 
humous issue ; which, as the liberality of the times would 
consider such issue as born, would perhaps deem it a suf* 
ficient descent, (g) 

The mulier is barred by the descent notwithstanding 
his infancy during the possession of the bastard ; for though 
laches cannot in general be objected to an infant, because 
an in£ftnt is not of sufficient age for his permission to be 

rules of the common law in this cane. <* Sebin,'' canon 1. section 9. 

SSB.8*S8.». Hiif;lieB866. RolLAb. (e)Co.L.844. 

SS5. 1 Bac. Ab. SSO. (/) Co; L. 844. Hughes 865. 

(b) Co. L. S44. Roll. Ab- 684.— (g) Watkins on Descents, 8d edit. 
Bac Ab. 619. Watk. Desc. 818. «.(»}. See p0tl. tit. '< Posthnm. 

(c) Id. ib. WaAk. Deic. 145. Issue." 

(d) See imie^ p. 14. and po9i. title 
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taken for a consent ; yet^ in such cases^ the in&nt^ unless 
specially excepted^ is included within the rule with respect 
to the time allowed by law for pleas and actions, (h) So 
also where the mtUier is a married woman^ (for she might 
have claimed by her husband J or where the muUer is im*- 
priBonedj orbeyondsea^ orofnonsane memory; for the con^ 
stant and quiet possession of the bastard eigne, (i) together 
with the character he had^ during life^ of being legitimate^ 
shall in a case of such nice consequence outweigh^ at a 
trials any evidence that can be brought to the contrary, (j) 
A bastard having gotten a name by reputation^ may 
purchase by his reputed or known name to him and his 
heirs, (k) But it follows from the before mentioned rule 
oi nuWus JUius, that he can have no legal heirs but of his 
own body^ who claim by a lineal descent from himself, for 
being theson of nobody, he is therefore of kin to nobody, 
and has no collateral kindred, which consists in being de- 
rived from the same common ancestor ; nor has he any 
ancestor from whom any inheritable blood can be de- 
rived. (/) A conveyance to a man who is a bastardy and 
his heirs, though his estate is in its descent confined to 
the issue of his body, yet gives him a fee siftiple, and con- 
fers an unlimited power of alienation : and any person 
deriving title from him or his heirs may transmit the 
estate in perpetual succession. The law, however, so &r 
adverts to the situation of a bastard, that a limitation oset 
on failure of the heirs of the bastard after a gift by 
will to him and his heirs, would convert the devise into 
an estate tail, (m) 

If, therefore, a bastard die seized of a real estate of in- 
heritance without having devised it^ and without issue, 
the estate will escheat to the king, or other immediate 
lord of the fee. (n) But as there might in m&ny cases be 
much apparent hardship in the strict enforcement of this 

(A) See 1 Bac. Ab. 519. . 8 Cru. Dig. 

(0 Id. I». (m) SBuktr, 19&. 1 Ld. Bajm. 1 152. 

{j) Id. a. 1 Prest. Est 468, 9. x 

(k) Ce* L. 8. K (ft) Id. 

<i) Co. L. S. i. d BU. C. 849.— 
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branch of the royal prerogative^ it is usual in such cases 
to transfer the power of exercising* it to some one of the 
family^ reserving to the crown a small proportion^ as a 
tenths of the value of both the real and personal estate, (o) 
And so likewise in the case of personal estate where a 
bastard dies intestate^ and without issue ; the king is en- 
titled^ and the ordinary of course grants administration to 
the patentee or grantee of the crown, (p) 

Though bastards are from reasons of civil policy ren- 
dered incapable of inheriting ; yet they may take by gift 
or devise^ from their parents^ or any other person^ provided 
they are sufficiently described^ and have gained a name by 
reputation. (9) Therefore where a testator by will gave 
an equal share of his real estate to his two natural sons 
J. and C.^ but mistook their names; it was held^ that 
though bastards are not sons^ yet they may acquire that 
name by reputation^ and that as to the mistake of names, 
any thing that amounted to a designatio perstnue was suf* 
ficient. (r) 

The rule as to a bastard taking by his name of reputa* 
tion must be understood as giving a capacity to take by 
that name^ merely as a description ; not as a child^ by a 
claim of kindred : therefore an illegitimate child cannot 
claim a share under a devise to children generally^ though 
the will was strong in his favour by implication, (s) And 
in the case of Harris v. Stewart, («) where, after the birth 
of a child^ the parents married, and the father devised to all 
his children; Lord Loughborough, regretting that the 
person who drew the wiO, had not the caution to name 
the children, was under the necessity of deciding vnth 
great reluctance, that the eldest took nothing by the de- 
vise. So also in the case of Swaine v. Kennerley, (u) 
it was held that unfjler the description of '^ children'' in a 

(0) 1 Woodd. 897. (r) RiTers' case, 1 Atk. 410. 

(p) MaoniDg V. Napp, Salk. 37. («) Cartwright v. Vaudrj, 6 Vcs. 

SP.WmlSS. 530. 

(q) Wilkinson v, Adam, I Ves. and (f) Cited 1 Ves. and B. 434* 

B. 4S3. (If) 1 Ves. and B. 469. 
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will^ illegitimate children existing atHhe date of the will 
were not entitled, unless proved by the will itself to have 
been intended ; and that evidence could be received only 
for the purpose of coUecting who had acquired the re- 
putation of children. And it was so held where the tes- 
tator knew the state of the family^ and that there were no 
legitimate children, (x) In the late case of Beachcroft 
V. Beachcroft it was held, that when the word " children*' 
is used in the will of a putative father, who has no legi- 
timate children, parol evidence is admissible to shew who 
the testator considered in the character of children ; and 
they, having obtained a name by reputation, vrill be ad- 
mitted to take as a class of persons, though illegitimate, 
and not named in the will, (y) 

It appears from Lord Coke, that a limitation cannot be 
to a bastard en ventre sa mere, for bastards cannot take 
till they gain a name by reputation ; (z) therefore a de- 
vise to all the natural children of a man was held not to 
extend to children born after the devise, nor to a child en 
ventre sa mere, for the reputation of a bastard does not 
begin till its birth ; and though in this case the money 
was to be paid as the testator should appoint, yet his ap- 
pointment, which was to all the children, having refer- 
ence to the will, was held to be a part of the will in 
the nature of a codicil in explanation only, {a) And 
in the late case of Earle v. Wilson, it was decided by 
the Master of the Rolls, that under a bequest '^ to such 
child or children, if more than one, as A. may happen to 
be ensient of by me," a natural child of which she was 
then pregnant could not take ; for the rule of law does 
not acknowledge a natural child to have any &ther before 
its birth, and the testator in this case meant to give to an 
unborn bastard by a description, which, the law says, such 
person cannot answer. But if the bequest had been to 
the natural child> of which a particular woman was ensient, 

(x) Godfrey «. Davis, 6 Ves. 43. (a) MeeUiam v. Duke of Deron, 

(If) 1 Madd. Rep. 430.. 1 P. Wms. 529. 8 Sq. Ca. Ab. SOK 

(s) 1 Inst 3. b. 6 Co. 6S. 331. 



so Of Heirs. — Bastards. [chap. ii. 

without reference to any person as the fether^ there would 
be no uncertainty in that bequest^ and probably it would 
be held good. (6) And in Gordon v. Gordon, Lord EMon 
said, that the reason of the distinction is, thkt in the former 
case there can be no trial of the fact, whether it is, or is 
not, the child of the man so named in the will ; where, on 
the contrary, the g^ft is only to the child of the woman 
there can be no uncertainty, no fact to be tried ; and then 
arises the question, whether, by the policy of the law, such 
a child is absolutely precluded from taking under any de- 
scription whatever/' (c) In this case the Lord ChanceDor 
was of opinion, that it was possible to bold, consistently 
with the doctrine of Lord Coke, (d) that, if an ill^tiniate 
child en ventre sa mere is described so as to ascertain the 
object intended to be pointed out, it may take under that 
description : but added, (e) that this was not to be taken 
as governing either the question of what would have been 
his decision if the words had been "to my child;"' or 
that which would arise out of a bequest to an illegitimate 
child, not only unborn, but not m esse, even though it 
might be poiqted out as the child of a particular mother. 

Though a bastard may be a reputed son, yet he is not 
such a son, for whom in consideration of blood an use can 
be raised ;(/) yet, on an estate, otherwise effectually 
passed, an estate may be as well declared to a Mastard, 
being in esse, and sufficiently described, as to another per* 
son : but where the use will not arise without the con- 
sideration of blood, if derived through any but the pure 
channel of marriage, however near it may be, it will not 
avail, (g) In a case in which a putative father covenanted 
to convey his copyhold estate to his natural daughter, and 
for further assurance, there was no surrender, but the 
daughter was admitted ; and on her bill to supply the de- 

(b) Barle v. Wilson, 17 Ves. 58S. (i) Jmte, p. 89. 

See Harg. n. 1. Co. L. 8. ». (14.) (e) 1 Meriv. p. 153. 

(e) Per Lord Kldon* Ch. Gordon r. (/) Dyer S74. Co. L. 128. «. 

Gordon, 1 MeriTale 161. and see Ar- (g) Id. ib. Uwg, n. 8. 193. (189.) 
nold V. Preston, 18 Ves, 988. 
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feet of the surrender^ the court of equity refused to decree 
it against the heir ; for the conveyance was voluntary^ 
and the daughter vrasntdliusJUia. (h) 

A bastard may be made legitimate^ and capable of in-* 
heriUng by the transcendant power of an act of parlia* 
mentj but not otherwise: as was done in the case of John 
of Gaunt's bastard children by a statute of Richard the 
Second, (i) 



SECT. III. (k) 

O/AUens. 

None are capable of inheriting lands^ unless they are 
natural born subjects^ or naturalized, or made denizens : 
and it may be laid down as a general rule, that foreigners 
^te not allowed to possess any lands within this realm by 
any title. (/) Whatever interest an alien may acquire in 



(M Forsaker o. Robinson, Prec. in 
Cbm. 475. Gilb. Eq. Rep. 139. See 
8 Fonb. on lenity, 194. 5th edit 

{i) 4 Inst 1 Bla. Com. 459. 

(*) Division, ante, p. 10. ^ 

(I) Yet an alien maj acquire a pro- 
pertj in goods, money, and other per- 
sonal estate ; or may hire a hoase for 
his habitation: (7 Rep. 17.) for per- 
sonal estate is of a transitory and 
moveable natnre; and, besides, this 
indulgence to strangers is nece9»ry 
for the advancement of trade. (1 Bla. 
C. S7?.) 

But as to a lease for years, there is 
a distinction between a lease for years 
of a house, for the habitation* of a 
merchant stranger, being an alien, 
whose king is in league with ours; 
and a lease for years of lands, mea- 
dows, pastures, woods, and the like. 
For if he take a lease for years of 
lands, meadows, &c. upon office 
found, the king shall have it But 
of a house for habitation, he may 

2 



take a lease for years, as incident to 
commerce ; for without habilation he 
cannot merchandize or trade. But if 
he dq)art,or relinquish the realm, the 
king shall have the lease, (but not if 
he goesbeyond sea, and leaves servants 
in his house during his absence. 
Dyer 8. ^.) So it is if he die possessed 
thereof, neither^ his executors or ad- 
ministrators shall have it but the 
king ; for he had it only for habita- 
tion, as necessary to his trade or 
traffic, and not for the benefit of his 
executor or administrator. Co. L. 2. b. 
But if the alien be no merchant, 
then the king shall have the lease for 
years, although it were for his habita- 
tion. Co. L. 9. b. And the statute 
S2 H. 8. c. 10. s. 19. makes void aU 
leases of houses or shops to an alien, 
being an artificer or handicraftsman : 
but this law seems to have been con- 
strued very strictly in favour of aliens. 
See 1 Sid. 309. 1 Saund. 7. « Show. 
135. 3 Mod. 94. 3 Salk. St. Harg. 
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real property by his own act, wiD, as a consequence of 
that very act, pass from him immediately, and vest in the 
king by prerogative : and his majesty shall enjoy the 
same, to the total exclusion of the alien ; aliens being by 
Lord Coke included under a class of persons, having a 
capacity to purchase, but not ability to hold, (m) And 
further, whatever inheritances would devolve on natural 
born subjects in a course of descents, will, in the case of 
aliens, immediately and absolutely escheat to the lord of 
the fee ; aliens being supposed by our law not to have any 
inheritable blood. 

These restrictions upon aliens seem to have obtained in 
the Grecian and the Roman laws, as well as in the Feudal 
Institution; and may be presumed to be generally adopted 
l)y all nations, as they are founded on the wisest and justest 
dictates of policy. Mr. Blackstone (n) urges as a reason 
for the forfeiture of property purchased by an alien, that 
it is intended by way of punishment for his presumption 
in attempting to acquire any landed property : but it seems 
to be founded on a more solid ground of political security, 
for, if aliens yrere permitted to purchase and hold lands 
in this country, it might be in the power of a foreign state 
io raise a powerful party against us ; for power is ever the 
natural consequence of property : (o) nor could any con- 
stitution be deemed independent, if its dominions might 
be enjoyed by persons not acknowledging any permanent 



Co. L. 8. ». fi. 7. Aod Sir W. Black- 
stone, (1 Coram. 372.) says, that the 
statutes prohibiting alien artificers to 
work for themselves, are generally 
held to be virtually repealed by the 
Stat 5 Eliz. c. 7.: but there does not 
appear to be any other authority to 
that effect 1 Woodd. 373. n. 1. 

(in) Co. L. 2. b. It is said that a de- 
vise to an alien, or to the heir of an 
alien, is void, becaase an alien, ac- 
cording to the policy of our law, can 
have no heir, either to inherit or to 
take by purchase. Lev. 59. But it 
would seem that a devise to ao alien 



would not be void; for thd^ does 
not appear to be any rule of law, or 
upon the statute of Wills, to prevent 
an alien from taking by devise; and 
aliens have a capacity to purchase, 
but not ability to hold ; and, there- 
fore, the only question would be for 
whose benefit he would be enabled to 
take. Per Lord Hardwicke, in Knight 
V. Onplessis, 9 Yes. 360. 5 Bro. P. C. 
191. Godfrey 0. Dixon, Godb.S76. 
Noy. 137. 4 Bac. Ab. 247. 

(a) i Com. 872 . 

(o) See Archbold's note, id. ib. 
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sovereignty in »uch constitution ; and aliens moreover 
owe allegiance to other powers^ whose interests are quite 
different from^ and may be directly hostile to^ the state 
admitting them to settle in its territories. 
We will consider in this place^ — 

I. Who are aliens, 

II. Their disabilities as to descent. 

III. Of naturalization^ and its effect* 

IV. Of denization^ and its effect 

I. Who are aliens, (p) By the common law all persona 
born out of the king's dominions and allegiance^ even the 
children of natural born sulijects^ were deemed aliens : (q) 
and the character of a natural born subject^ previous to 
any of the statutes which we shall have occasion to refer 
to^ was incidental to birth ; and whatever were the situ- 
ations of his parents^ the being born within the allegiance 
of the king constituted a natural bom subject, (r) 

The statute 25 Edw.3. st. 3, provides that '' all children, 
inheritors^ which should thenceforth be born out of the 
legiance of the king^ whose &thers and mothers^ at the 
time of their births should be at the faith and legiance of 
the king of England^ should have and enjoy the same be- 
nefit and advantage^ to have and bear inheritance within 
the same legiance as other inheritors, provided the mo- 
thers of such children passed the sea by the licence and 
will of their husbands." 



(p) Alien, aiietdgma^ aajs Lord ren of English arabaasadon. 7 Rep. 

Coke, 18 derived from the Latin word 18, 

o/l^ittit,- and, according to the etjmo* (r) See 4 Term Bep. SOS. Pit 

logy of the word, it signifieth one Lord Kenyon, C. J. the children of 

born in a strange country, ander the aliens born h^re in England are, ge- 

obedience of a strange prince, (and nerally speaking, natural-bom sub- > 

therefore Bracton saith that the ex- jects, and entitled to all the privileges 

ception propter defectum nationis of such, not however being the ckild» 

should rather be propter defectum ren of qHen$ coming here 09 enenUeu : 

ni^>tff»9fii#,) or as Littleton (sect. 198.) (see |»a«^ p. 35.) But according to 

saithy (which is the surest) " out of the constitution of France, by their 

theligeanceoftheking.*' Co. L. 1 28 A Jus Minatus, if a child is bom of 

189. a, foreign parents, it is an alien. Seo 

(9) With the eiception of the child- 1 Bla. C. 373. 
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It was held under this act^ upon the principle that the 
words ^' whose fathers and mothers" were to be construed 
in the disjunctive^ that the child of an English merchant 
bom abroad was capable of inheriting, (g) But this case 
has been since over*ru]ed by the decision in Doe d. Du- 
roure v. Jones, (t) There the mother^ a natural bom 
subject^ quitted the kingdom^ and married Count Duroure^ 
an alien^ by whom she had a son bora abroad ; and it was 
decided^ that the son was incapable of inheriting lands in 
this kingdom^ as heir to his mother : and Lord Kenyoa 
said^ that if he were then called upon for the first time to 
put a constmction on the words of this statute, he should 
not think that they ought to be extended further than the 
natural import of the words^ but that, in order to be enti- 
tled to the privileges and benefits of the act, the children 
must be bom of natural born parents, both father and mo- 
ther, within the faith and legiance of the king: but that 
the subsequent acts 7 Ann. c. 5., and particulariy 4G. 2. 
c. 21., without the authority of any decided case, had closed 
the question, as a parliamentary exposition and declara- 
tion of the law ; and that therefore a person who is born 
in foreign parts, and of a foreign father, does not derive 
any blood, inheritable in this kingdom, from his mother. 

But if an alien married an heiress, who was a naluial 
bom subject, the issue, if born here, might have inherited 
to his mother, though not' to his father, (u) 

By the statute of 7 Ann. c. 5. s. 3., it is provided that 
the children of all natural born subjects, born out of the 
legiance of her majesty, her heirs and successors, shall be 
deemed, adjudged, and taken to be natural born subjects 
of this kingdom, to all intents, constructions, and purposes 
whatsoever. But by the 4G. 2. c. 21., reciting that some 
doubts had arisen upon the construction of the above 
clause of the 7 Ann. c. 5., it is declared that all children 
^otn out of the legiance of the crown, or which should 
thereafier be born out of such legiance, whose fathers 

($) BacoD o. Bacon, Cro. Car. 60K (u) 1 Sid, 801. 1 Yentr. 42S. 

It) 4 Term R. 300. 
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were or Bhould be natural bom subjects at the time of th6 
birth of such children^ should and mighty by virtue of the 
said clause^ aud of that act^ be adjudged and taken to be 
natural bom subjects ; unless their fathers were at the 
time of their birth attainted of high treason> or Uabkf to 
the penalties of high treason or felony^ in case of their 
returning without leave to Great Britain or Ireland^ or 
were in the actual service of any prince or state' then ja 
enmity with the crown of Elngland. 

The 13 6. 3. c. 21 . extends the privileges of natural 
bom subjects to the grandchildren of natural bora sub*- 
jects bora out of the legiance, or according to the words 
of the act^ '^all persons^ bora out of the legiance of the 
crown of Great Britain^ whose fathers were or shall be 
by virtue of a statute made in the fourth year of King 
George the Second, entitled to all the rights and privileges 
of natural ^orn subjects of the crown, shall and may be 
adjudged and taken, and are declared and enacted to be 
natural born subjects to all intents, constractions, and pur- 
poses whatsoever/' This act still confines the privileges 
to the children of the pateraal line; and, therefore, a 
child bora abroad of a foreign father does not imbibe 
any inheritable blood from his mother. 

If the king of England makes a new conquest, the per- 
sons bora there are his subjects : but if it is retaken^ the 
after-bom persons are aliens, (x) If aliens come, as 
enemies into this kingdom^ and possess themselves of & 
town or fort, and have children bora here^ these will be 
aliens, for it is not merely the being born in this country^ 
the ctehim or solum, that makes a subject, but being bora 
within the allegiance^ and under the protection^ of the 
king, {y) And on the other hand if the king enters^ 
with his army in a hostile manner, the territories of &n« 
other prince, and any children are bom, of parents sub- 
jects^ and not hostile, within the places possessed by the 

(*) Dyer tS4. Tnigh. 981, 8. (jr) 7 Rep. 18.«» 

1>% 
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^ing^*8 army, and under hk protection, they will be con- 
isidered as subjects born, {z) 

It may here be observed that the duty of allegiance 
arising from birth is perpetual and unalienable, and that 
it is not in the power of any private subject 40 shake oflF 
his allegiance, and transfer it to a foreign prince ; nor is 
it in the power of any foreign prince, by naturalizing or 
employing a subject of Great Britain, to dissolve the bond 
of allegiance between that subject and the crown, (a) 

But when by treaty, especially if raitified by act of par- 
liament, our sovereign cedes any region or island to an- 
other state, the inhabitants of the territory so ceded, 
though under the allegiance of our king, and being under 
his protection while it belonged to his crown, will become 
effectually aliens, or liable to the disabilities of alienage in 
respect of their future concerns with this country. (6) 

In the late case of Doe v, Acklam, (c) the question was 
whether a lady who was born in Rhode island, after the 
acknowledgment of the independence of the United States 
by England, and who was the daughter of a natural born 
subject of Great Britain, was capable of inheriting lands 
her'5. The treaty by which the United States were de- 
clared independent was signed on the 3d of September, 
1783. The lady in question was born in Rhode island 
after that period; and, though her father (James Ludlow,) 
was a natural born subject of this country, yet the Court 
held that it was necessary that he should be a subject, as 
well as a natural born subject of this country, at the time 
of the birth of the child. The Court were clearly of opi- 



(z) y»agh. 281. 

{a) Foster's Crown Law, 59. Oyer 
898. h. 300. b. See 1 Bac. Ab. Aliens 
A. 

(ft) Id. ib. 1 Woodd. L. 388. But 
this is said to be by no means clear i 
it has been strongly urged that the 
character and rights of an Bnglish- 
bom subject are personal, unchange- 



able, and indelible ; and that the king 
cannot take away this birthright with- 
out the aid of parliament. See Cbalm- 
er*s Coll. of Op. Chitty's Prerogatives 
of the Crown 14. ft. {d). 

(e) Doe dera. Thomas et uz. v. 
Acklam. This case was argued and 
decided in Easter Terra last (1824,) 
and therefore not yet reported. 
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nion, that, by the effect of the treaty of 1783, James Lud- 
low ceased to be a subject of this country, after that treaty 
was signed; for by that treaty England relinquished not 
merely dominion over the soil of the United States, as was 
contended at the bar, but also dominion over the people 
of those States. The Court was therefore of opinion that 
James Ludlow ceased to be a subject of Great Britain be- 
fore the birth of this child, and that consequently she was 
not entitled to inherit lands in England. The Court felt 
great satisfaction in finding that their opinion was con- 
formable with a decision which was given upon a similar 
question affecting a British subject by the Supreme Court 
of Pennsylvania. 

But the mere occupation by the enemy of a country 
formerly subject to this country does not necessarily make 
the inhabitants of such country aliens ; (d) though a vo- 
luntary residence in an enemy's country, that is, where the 
party has opportunities of leaving it, but refused to take 
advantage of tliem, will be considered an adherence to the 
enemy, (e) 

II. Of the disabilities of aliens as to descent. (/) 

It has been already stated that an alien cannot himself 
inherit. 

Formerly also a natural born subject could not make 
title by descent through a person who was an alien, (g) 
But the statute 11 i& 12 Will. ^. c. 6. enables all natural- 
born subjects to inherit, and make their pedigree by des- 



(d) See Hagedorn v. Bell, iMau. 
and S. 450. 

ie) RoberU v. Hardy, S id, $33. 

(/) Division, ante^ p. 33. 

{£) Thus Uie son of an alien could 
not inherit to his grandfather, though 
the son was a natural-born subject, 
for he must inherit through his father; 
nor the son or descendant of an alien 
inherit to the brother of the alien 
being a natural -born subject; and see 
further 1 Com. Dig. Alien. (C. 1.) 



But an alien would not impede the 
descent from taking place ; for if an 
eldest son were an alien, the law 
would take no notice of him ; and 
the lands would descend to his younger 
brother. So, if a person purchased 
land, and died leaving no relation on 
the part of his father, but an alien, 
they would descend to the heir on the 
part of the mother. See 3 Cru. D. 
342. 
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cent from any ancestor lineal or collateral^ althoug^h the 
fether^ or mother^ or other ancestor of such person^ by, 
through, or under whom they derive their pedigpree, wa9 
an alien, in the same manner, as if such ancestor was na* 
tura]ized, or natural-bom. Even before this statute, aa 
we have already seen, (A) the issue of an heiress by an 
alien might, if bom in this country, have inherited to his 
mother, though not to his father, (t) 

By the statute 35 G. 2. c. 39., a natural-bom subject, who 
derives his pedigree through an alien ancestor, shall not in- 
herit by virtue of tiie statute 1 1 & 12 W. 3., unless he vras 
in being, and capable of taking at the death of the persoD 
last seised, to whom he claims as heir. But this act is de- 
clared not to operate to bar the claims of a posthttmoua 
nearer heir ; and, therefore, if the descent were cast on a 
daughter, and a son was bom aftervrards, she would be 
divested in his fiivour ; and if more daughters were bom 
after, they should take in cc^rcenary with her on whom 
the descent was cast, according to the usual rule of de* 
scents, {k) 

III. Of naturalization, and its effect (/) 

By naturalization, which can only be effected by act of 
parliament, (m) the person, on whom it is conferred, ia to 
all intents endowed with the same rights and privileges 
as a natural-bom subject, and shall inherit as if bom 
withia the. king's legiance. (n) 

The benefits and qualifications arising from naturaliz- 
ation do not take effect merely from the time when it was 
conferred, but operate precisely in the same manner, and 
place the alien in the same situation, as if he had been 
from the time of his birth a natural subject of this realm. 
Therefore if a man marries an alien woman, and after- 
wards sells his land, and his wife is then naturalized, 

(k) Ante, p. 34. (Q Division, «fil0, p. 83. 

(0 1 Sid. 801. 1 Ventr. 4SS. (m) Co. L. 189.41. 1 Vent. 4I». nnd 

(k) See po»U tille ** PosUiuinous see 1 Bla. C. 373. 

Beir.*" 1 Com. Dig. Alien, C. 1. (n) Id, ib. 
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she shall be endowed of the lands sold before her na- 
turalization, (o) So if an alien be naturalized^ a son bom 
before^ or his brother^ may inherit to him. (p) 

No one can be natundized for life only^ or for years^ 
or to him^ and the heirs of his body^ or upon condition ; 
for the nature of it is such, that^ being once naturalized^ 
they are so absolutely, and for ever, (q) But yet it does 
not, without express words^ confer any other collateral 
abilities than those which natural-bom subjects possess ; 
or to do that which he could not have done^ if he had been 
bom within the legiance : as to be enabled to inherit to 
his ancestor who was an alien ; (r) or to inherit^ though 
he was a bastard, or of the half-blood, (s) 

The statute 7 Jac. 1. c. 2. declares that no person shall 
be naturalized, unless he has received the sacrament within 
a month before the bill is exhibited, and taken the oaths 
of supremacy and allegiance in the parlkment house be^ 
fore the bill has been read twice. 

IV. Of denization, and its effects, (t) 

An alien may become a subject of this country by 
being made a denizen ; which is effected by the king's 
letters patent, and may be also by act of parliament : (u) 
but the king only has the prerogative to make an alien to 
be a denizen,, and cannot grant it to any other, (x) A 
denizen is in a kind of middle state, between an alien and 
a natural-born subject, and partakers of both of them. 
By denization, an alien is received into the society as a 
new man, and rendered capable from that time to pur- 
chase, (y) and to transmit lands by descent, but not in- 



(tf) Co. L. 33. a, 

(p) Co. L 129. a. 1 Vent. 419. 

(f ) Co. L. 189. a, 9 Rol. 95. See 
8 Cro. 539. 

(r) iVentr. 420. 1 Sid. 197. 

(•) 8 Rol. 93. 113. 

(I) Division^ anftf, p. 33. 

(«) 1 Inst 8. a. 129. a, 7 Co. 6. «• 
Calvin's case. So also by conquest, as 
if the king conquers another kingdom, 
all his subjects are immediately deni- 



zens of that kingdom. Id. id. 

(jt) 7 Rep. 85. b. 8 Rol. 93. 

(y) If an alien disseises another, and 
obtains letters of denization, and then 
the disseisee releases unto him, the 
king shall not have the land ; for the 
release altered the estate, and made 
it as it were a new purchaser but it 
would have been otherwise if the 
alien had been a feoflfoe instead of a 
disseisor. Co. !• 878. b. 
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heritable to any other relation; for though the king by hi» 
charter may admit him as a member of the society^ yet he 
cannot alter the law^ which denied him to inherit any re- 
lations, (z) But still a conveyance to a denizen and his 
heirs^ like that to a bastard and his heirs^ gives him an 
estate in fee^ though it is necessarily confined to the issue 
of his own body, (a) 

The act of denization has not any retrospective opera- 
tion ; and therefore a son^ born before the grant of the 
letters to his father^ cannot inherit^ but only those born 
after ; but yet such elder son shall not prevent the descent 
to the younger son. (6) But if an alien purchases^ and 
then has issue^ and afterwards is made a denizen^ and 
dies ; the issue shall inherit^ till office found; because there 
is a person in being to take as heir to the denizen^ and 
upon whom the law casts the freehold^ which is not to be 
divested out of him without the solemnity of an office, (c) 
A man may be made a denizen in tail^ for life^ for years^ 
or upon condition : (d) or for any particular purpose^ as to 
be heard as a subject in any of the courts, (e) 



(%) Co. L. 8. a. 1 Bac. Ab. 129. 

(a) Ante, p. 27. 1 Frest Est 468. 

(ft) Cro. Jac. 539. Palm. 9fl Ventr. 
417. 1 Inst 8. a. Sid. 195. 

(c) Co. If 8. ft. 11. 1, 2, 3. LeoD. 
pi. 61. 

(lO But if an alien is made a deni- 
zen, and the letters contain the pro- 
viso required by 32 H. 8. c. 16. s. 7. 
that the denizen shall do his liege 
homage, and that he shall be obedient, 
and obserye the laws of this realm \ 



this proviso is not a condition, for 
though he never doth homage, nor is 
obedient to all the laws, yet this will 
not make the denization void, for if 
he does not observe the laws, he will 
be liable to forfeit the penalties at- 
tached to the breach thereof, Maco- 
■ling's case, Roll. Ab.l 95. Lane58.&C. 
1 Bac Ab. ISO. 

{e) 2 Jones 12. Cro. Jac. 539. Co» 
L. 129. «. 
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SECT. IV.(/) 

Monsters. 

A monster^ {g) which hath not the shape of mankind^ 
but in any part evidently bears the resemblance of the 
brute creation^ hath no inheritable blood ; and cannot be 
heir, or inherit any land, albeit it be brought forth within 
marriage : but, although he hath deformity in any part of 
his body, yet if he hath human shape, he may be heir. (A) 
Ampliatio vel diminutio membrorum non nocet. 

This is a very ancient rule in the law of England, as 
appears from Bracton. (i) ifii, qui contra formam humani 
generis^ converso more, procreantur, (ut si mulier mon- 
strosum vel prodigiosum fuerit enixa) inter liberos non 
computentur. Partus tamen cui natura aliquantulum 
ampliaverit vel diminuerit non tamen super dbundanter^ ut 
si sex digitos vel nisi quatuor hahuerit, bene debet inter 
liberos commemorari. Si inutilia natura r eddidit membra, 
ut si curvus fuerit, aut gibbosus vel membra tortuosa ha- 
buerit, non tam^n est partus monstrosus. Item puerorum 
alii sunt m^isculi, aliifoemina, alii hermaphrodita. Her- 
maphrodit(e tarn masculo quam fcemina comparantur se- 
cundum pravalescentiam sexus incalescentis. 

The reason, however, of the rule is too obvious, and 
too shocking, to bear a minute discussion. 

The Roman law agrees with our own in excluding 
such births from succession : (k) yet accounts them, 
however, children in some respects, where the parents, or 
at least the father, could reap any advantage thereby ; (/) 

(f) Division, ante, p. 16. 3. b. 

(g) 9 Bla. Com. 246, 7. (t) Lib. 1. c. 6. lib. 5. tr« 3. c. 30. 
{k) Co. L. l.b. 89. b. Bract, lib. {k) Ff. 1. 5. 14. 8 Bla. C. 846, 7. 

5. fol. 4S7, 8. BrittCap. 66. fol. 167. (/) Ff. 50. 16. 135. faul. 4. sent. 9. 
and Ca. 83. Fleta, lib. 1 . cap. 5. Nor 63. 
can a monster purchase lands. Co. L. 
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(as the jW trium liberorum, and the like J esteeming them 
the misfortune^ rather than the fault, of that parent. 

But our law will not admit a birth of this kind to be such 
an issue as shall entitle the husband to be tenant by the 
curtesy ; because, as we have seen, it is not capable of 
inheriting, (m) 



SECT. V. 

Papists, (n) 

Papists, and persons professing the Popish religion, are, 
by statute 11 & 12 W. 3. c. 4., disabled to purchase any 
lands, rents, or hereditaments ; and all estates made to 
their use, or in trust for them, are void, (o) By this act 
it is enacted, '' that every Papist who shaU not abjure the 
errors of his religion by taking the oaths to the govern- 
ment, and making the declaration against substantiation, 
within six months after he has attained the age of eighteen 
years, shall be incapable of inheriting, or taking, by des- 
cent, as well as purchase, any real estates whatsoever ; 
and his next of kin being a Protestant, shall hold them to 
his own use till such time as he complies .with the terms 
of the act." 

This act is repealed by statute 18G. 3. c. 60. as to 
Papists who within six months after the passing of the 
act, or their coming of age, should take the oaths pre- 
scribed by this last act. 

The incapacity of a Papist is merely personal : it affects 
himself only ; and does not destroy the inheritable quality 
of his blood, so as to impede the descent to others of his 
kindred. So also, even in the times of Popery, one who 
entered into religion, and became a monk professed, was 
incapable of inheriting lands, both in our own, (p) and 

(m) Co. I..89.». Seepofl. title" Car- (o) See 1 P. Wms. S54. 5 Bftc Ab. 
tesy.'* S7S. t Bla. Com. S95. 

(») Division^ tmU, p. 10. (i») Co. L. 139. 
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the feudal law ; eo quod desiit esse miles secvli qui factus 
est miles Christi; nee heneficium pertinet ad eum qui mm 
debet gerere offidum. {q) But yet he was accounted only 
civiliter mortuus ; he did not impede the descent to others^ 
but the next heir was entitled to his or his ancestor's 
estate, (r) 



It may be observed in this place that idiotcy and lunacy 
are no impediments to the heritable blood of the persons sub- 
ject to them, (s) They are, however, excepte4 ^^^ of the 
statutes 32 H. 8. c. 1. and 34& 35 H. 8. c. 5. giving power 
to other persons to dispose of their lands by devise. But 
they are not totally disabled to convey or purchase, but 
9uh modo only ; for their conveyances and purchases are 
voidable, but not actually void, (t) They may purchase, 
because it is supposed to be for their benefit ; and if after 
recovery of their memory they agree to it, they cannot 
avoid it : but if they die during their lunacy, their heirs 
may avoid it, for they shall not be subject to the contracts 
of persons who wanted capacity to contract. So if, after 
their memory recovered, the lunatic, or person nan compos, 
die wiftiout agreement to the purchase, their heirs may 
avoid it. (u) 

If a person non compos mentis be disseised, and a des- 
cent is cast, this takes away his entry, but after his death 
his heir may enter upon the heir of the disseisor. The 
reason of this is, that the non compos is not allowed in 
any case to allege his own disability; for it cannot be as- 
certained when disability ceased, but the heir may well 
disable the person of his ancestor for his own advantage 
in such case, for that no laches may be adjudged by the 
law in him, which hath no discretion in such case, (x) 

(q) 9 Fend. SI. Ab. Mortgage E. 1. p. 36. 

(r) 8 Bla. Com. 857. And if a mort- («) Co. L. 8. 8. 
gage be made by a Popish heir, it (0 8 Bla. G. 891. 
may be redeemed by the next Fro* (») Co. L. e. 8 Yent 809. 
testant heir. Jones v. Meredith, (jt) Lit s. 405. Co. L.846.^. 4Co« 

BoDb. 846. Com. Bep. 661. « Bac 185. 5. Com. D. tit *< Idiot*' 
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CHAP. HI 



OF THE CANONS OR RULES OF DESCENT. 



THE rules or canons of descent as laid down by Black- 
stone, (a) and universally adopted by subsequent writers, 
are seven ; viz, — 

I. That inheritances shall lineally descend to the issue 
of the person who last died actually seised, in infinitum : 
but shall never lineally ascend. 

n. That the male issue shall be admitted before the 
female. 

in. That when there are two or more males in equal 
degree, the eldest only shall inherit : but the females all 
together. 

IV. That the lineal descendants, in infinitum, of any 
person deceased shall represent their ancestor ; that is, 
shall stand in the same place as the person himself would 
have done, had he been living . 

V. That on failure of lineal descendants, or issue, of 
the person last seised, the inheritance shall descend to his 
collateral relations, being of the blood of the first pur- 
chaser ; subject to the three preceding rules. 

VI. That the collateral heir of the person last seised 
must be his next collateral kinsman, of the whole blood. 

(a; S Bla. C. SOS. 
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VII. Andj last^ that in coOateral inheritances the male 
stocks shall be preferred to the female ; (that is^ kindred 
derived from the blood of the male ancestors, however re- 
mote, shall be admitted before those from the blood of the 
female, however near,) unless where the lands have, in 
fact, descended from a female. 

The rules of descent laid down by Sir Matthew 
Hale, (6) are as follows : — 

1. In descents, the law prefers the worthiest of blood. 

2. The next of blood is preferred before the more re- 
mote, though equally, or more, worthy. 

3. All the descendants, from such a person, as by the 
laws of England might have been heir to another, hold 
the same right by representation, as that common root 
from whence they are derived. 

4. By the law of England, without a special custom to 
the contrary, the eldest son, or brother, or uncle, excludes 
the younger ; and the males in an equal degree do not all 
inherit : but all the daughters, whether by the same, or 
divers venters, do inherit together to the father ; and all 
the sisters, by the same venter, do inherit to the brother. 

5. The last actual seisin in any ancestor, makes him, as 
it were, the root of the descent, equally to many intents, 
as if he had been a purchaser ; and, therefore, he that 
cannot, according to the rules of descents, derive his suc- 
cession from him that was last actually seised, though he 
might have derived it from some precedent ancestor, shaU 
not inherit. 

6. That whosoever derives a title to any land must be 
of the blood of the first purchaser. 

7. In all successions, as well in the line descending, 
transversal, or ascending, the line, that is first derived 
from a male root, has always the preference. 

(h) Ha1e*s Common Law, Ch* ll.p. 880. 
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CHAP. IV 



^(LlJkMA^U'W^ii tkl 



CANON I. 



THE first canon or rule '' that inheritances shall lineally 
descend to the issue of the person who last died actually 
>4 seised^ in infinitum, but shall never lineaUy ascend/' (a) 
embraces the following considerations^ viz. 

I. Lineal descent. 

II. Seisin of the ancestor. 

III. Exclusion of the ascending line. 

All possible hereditary successions (says Sir Matthew 
HaleJ may be distinguished into these three kinds, viz. 
either^ — 

Firsts In the descending line^ as from father to sob or 



(«) Thus Littleton aajs, (sect. S.) 
** It 18 a lOAXtm in law, that inherit- 
ance may lineally descend, but not 
ascend.^* And Lord Coke in his com- 
ment on this passage, observes, (11 a.) 
that he never read any opinion, in 
any book, old or new, against this 
maxim, but only in Lib. Hub. (ca. 70.) 
where it is said, H firft Hne UkerU de- 
eenerU^ paier aal Maler ^tu im ter«- 
Siatem tueeedaiy vel f rater ei ioror 
§i pater ei mater iennti H nee ke» 
habeatf Borer patrU vel matrU^ et de- 
incep$ qui proquinqiderei in parenieU 
fkerint hetreittario Bueeedant ; et dum 
vMUe iexui extiteritp et haredUae 
Mmdit tit fmmina nen htereditat. 



Bnt all onr ancient antfaors, and th« 
constant opinion ever since, do affirm 
the maxim. By this maxim, ia the 
conclusion of his case, only lineal 
ascension in the right line is prohibit- 
ed, and not in the coDatefuI. QtuefiM 
k4eredita$ naturaiiier f aUra ad h^ere* 
det tuBredUabHiter de$eendit^fumqmmm 
quidemnatwraUter aecemdit, De e eemdSt 
itaque jat, quoii ponderoeum §mSd^ 
cadens deonitm recti Uned vet trt 
versaUf et nunquam reatcendit ed 
qui de$eendit p0$t mertem auteeee* 
torvm, d latere tamen a$eendit aUeui 
propter defectum karedum ittfMme 
prevenientium. Bract I« 2. c. 29. Co. 
L. 11. a. 
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fkughter^ nephew or neice^ t. e. grandson or grand- 
daughter. Or^ 

Secondly^ In the coUateral line^ as from brother to 
brother or sister^ and so to brother and sister's child- 
ren. Or, 

Thirdly^ In an ascending line, either direct, as from 
son to father, or grandfather, (which is not admitted by 
the law of England,) or in the transversal line, as to the 
uncle or aunt, great uncle or great aunt, &c. And be- 
cause this line is again divided into the line of the father, 
and the line of the mother ; this transverse ascending suc- 
cession is either in the line of the father, grandfather, &c. 
on the blood of the father; or in the line of the mother, 
grandmother, &c. on the blood of the mother. The former 
are called agnatic the latter cognati, (b) 



SECT. I. 

Of Lineal Descent. 

The nature of lineal descent is explained by the rule 
itself to be, that descent, which takes place on the decease 
of a father, to his issue or children ; and may be likewise 
described to be the descent from a grandfather to his 
grandchildren : though this does^ not depend upon the 
rule under consideration, but is a consequence of the 
fourth rule of descent which we shall presently consider. 
Or, in the words of Lord Coke, (c) lineal descent is con- 
veyed downward in a direct line ; as from the grandfather 
to the father, from the father to the son, &c. It is a 
maxim in the law of descents, quod linea recta semper 
pnefertur transversali. (d) This rule is almost univer- 
sally adopted by all nations ; and it seems founded on a 
principle of natural reason, that (whenever a right o£ pro- 

« 

9) Hale C. L. c II. hderedi in UneA tramvertMli. Co. L* 

(e)Co. L. 10.^ 10.^. 

(tf) £r«ret in Uncd recti prttfertur 
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perty transmissible to representatives is admitted J the 
possessions of the parents should go^ upon their decease^ 
in Jthe first place, to their children, as those to whom they 
have given being, and for whom they are therefore bound 
to provide, (e) 



SECT. II. 



Of the Seisin of the Ancestor. 

■ 

Seisin imports the having possession of an estate of 
freehold, or inheritance in lands or tenements. (/) No 
person can be properly such an ancestor, as that an in- 
heritance of lands or tenements can be derived from him^ 
unless he hath had actual seisin of such lands, {g) Or, as 
Lord Coke has it, a man that claimeth as heir in fee simple 
to any man by descent, must make himself heir to him 
that was last seised of the actual freehold and inherit- 
ance, {h) And again, by Lord Hale ; the last actual Seisin 
in any ancestor makes him, as it were, the root of the de- 
scent, equally to many intents, as if he had been a pur- 
chaser ; and, therefore, he that cannot, according to the 
rules of descents, derive his succession from him that was 
last actually seised, though he might have derived it from 
some precedent ancestor, shall not inherit. {%) 

The law requires this notoriety of possession, as evi- 
dence that the ancestor had that property in himself 
which is now to be transmitted to his heirs. Formerly, 
while feuds were precarious, the vassal on the descent of 
lands was admitted in the lord's court, and there received 
his seisin^ in the nature of a renewal of his ancestor's 
grant, in the presence of the feudal peers : till at lengthy 

(e) See 2 Bla. Com. SID. rale, 5 Ed. p. 324. See ante^ p. 45.. 

(jT) Co. L. 163. a. But the rule does not extend to es- 

ig) 2 Bla. C. 209. tates tail, dignities, or crown lands* 

{h) Co. L. 1 1. ft. See these titles jpo«l. ' 

(t) Bale's Hist. c. 11. ftth general 
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when the right of succession became indefeasible^ an en- 
try or other notorious possession was admitted as equiva- 
lent to the formal grant of seisin^ and made the tenant ca- 
pable of transmitting his estate by descent. The seisin 
therefore of any person^ thus understood^ makes him the 
root or stocky from which all future inheritance by right 
of blood must be derived : as briefly expressed in Fleta's 
maxim^ seisinafacit stipitem. {k) 

Seisin^ in its primitive and vulgar acceptation^ signifies 
the corporeal or visible possession; and is a technical term 
used to denote the completion of that investiture/ by which 
the tenant was admitted into the tenure; and without 
which no freehold could be constituted or pass. (Z) Ac- 
cording to Lord Coke, seisin signifies^ in the common 
law, possession : (m) but^ as we shall see in a subsequent 
part of this Work, there may be what is generally termed 
a seisin in law of a reversion or remainder, (n) 

There is in law a twofold seisin^ viz. a seisin in deed^ 
and a seisin in law. (o) 

It will be here proper to inquire — 

What seisin is acquired^ and what seisin is required to 
make any person an ancestor or stock or root of descent^ 
where such person claims an estate ; 

1 . By purchase. 

2. By descent. 
1. By purchase. 

Where any person acquires hereditaments by purchase, 
and such hereditaments are of a corporeal nature^ he ge- 
nerally at the same time also acquires or receives the cor- 
poreal seisin or possession, {p) 

Where the deed of purchase^ or instrument by which 
such hereditaments are conveyed to the ancestor^ is founded 
upon feudal principles^ it is always attended with actual 
livery of seisin, which is exactly similar to the investiture 

(A:) Fleta, lib. 6. cap. 8. s. 8. (n) See Watic. Desc. 40, 1. p0$u tit 

(I) Fsr Lord Maosfield, 1 Burr. Rep. *' Remainder and Reversion.'* 

107. 8 Frest Abstr. 881. ^ (d) F. N. B. 194. Co. L. 89. «. 

(«} Co.L. 153. a. (p) Walk. Deee. p. 3. 

E 
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of the feudal law ; and without which such instrument 
was in no instance sufficient to transfer an estate of free- 
hold, (q) Without the ceremony of liveiy of the seisin^ 
the deed of feoffment is a mere nullity, and will convey 
no property to the feoffee ; so that if the feoffee should 
die before livery, it could not be made to his heir ; nor 
could the heir inherit without it. (r) 

Where the instrument derives its essence from the sta- 
tute of Uses^ the cestui que use is clothed with the actaal 
possession of the lands by the magnetic operation of the 
act. (s) And in case of a devise by will of lands to a man 



(q) Co. L. 48. a. Livery of seisiD is 
of two kinife, iiTery in deed, and livery 
ia lav. Livery in deed is, when Uie 
feoffor taketh the ring of the door, or 
turf, or twig of the land, and deliver- 
eUi the same upon the land to the 
feoffee in name of seisin of the land, 
&c. Livery in law is, when the feoffor 
saith to the feoffee, heing in the view 
of the house or land, ** I give you 
yonder land, to you and your heirs; 
and go enter into the same, and take 
possesion thereof accordingly.*' Id. 
48. a. 48. b. See 2 Bla. Cum. 815, 6. 

(r) LitlttS. 66. Fleta, lib. 3. c. 15. 
8. 5. Gilb. Ten. 88. Walk. Com. 160. 
] Inst. 48. a. Watk. Desc 13. Bull. 
N. P. 356, 7. Taylor v. Horde, 1 Burr. 
98. Nam feudum $ine intfestiiurAf 
nuUo modo eonstiUd pottdt. Wright* s 
Ten. ST. 

(«) 0tat of Uses, 27 Hen. 8. c. 10. 
The statute provides that *' where any 
person or persons stand, or be seized, or 
atanytime thereafter should happen to 
be seised, of and in any honours, cas- 
tles, manors, lands, tenements, rents, 
services, reversions, remainders, or 
other hereditaments, to tiie use, con- 
fidence, or trust, of any other person 
or ptnons, or of any body politic, 
by reason of any bargain, sale, feoff- 
ment^ fine, recovery, covenant, eon- 
tract, agreement, wiU, or otherwise, 



by any manner or means whatseeTcr 
it be ; that in every such case all and 
every such person and persons, and 
bodies politic, that had, or thereafter 
should have, any such nae, confidence 
or trust, in fee simple, fee tail, for 
term of life, or for years, or otherwise, 
or any use, confidence, or trust, in 
remainder or reverter, should firon 
thenceforth stand and be seized, 
deemed, and adjudged, in lawful 
seisin, estate and possession of and 
ia the same honours, &c. with their 
appurtenances, to all intents, coa- 
structions, and purposes, in the lav, 
of and in such like estates as they had 
or should have in use, tnist or con- 
fidence, of or in the same i and that 
the estate, title, right, and posKssion, 
that was in such person or persons 
that were, or thereafter should he 
seised of any lands, tenements, or 
hereditaments, to the use, confidence, 
or trust, of any such person or per- 
sons, or of any body politic, should 
be from thenceforth clearly deemed 
and adjudged to be in him or them 
that had, or thereafter should have, 
such use, confidence or trust, after 
such quality, manner, force and con- 
dition as they had before, in or to the 
use, confidence or trust that was in 
them. 
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in feCj who dies after the devisor, (t) the freehold, or in- 
terest in law, is in the devisee before entry; and, on his 
death, his heir may and will take by descent, (u) 

As to incorporeal hereditaments, and as to reversions 
and remainders, of which, when expectant on an estate of 
freehold, there can be no corporeal seisin, the property 
whether vested in possession, or only in interest, or merely 
contingent, is fixed or settled in the purchaser, at the time 
of the purchase so as to render them transmissible to his 
heirs, (x) 

Whether however the hereditaments be of a corporeal 
or incorporeal nature, or in possession or expectancy, the 
purchaser, on the purchase being completed, and the pro- 
perty in them being transferred, becomes immediately the 
root or stock of descent, and the hereditaments become 
descendible to his heirs, {y) 

In the instance therefore of a purchase, the question is 
whether such property was legally vested or fixed in the 
purchaser so as that, had he lived, he might have had the 
actual possession or enjoyment of it ; and he may in many 
instances transmit it to his heirs, though he never had an 
actual seisin of it himself, and even where he never had 
any kind of seisin whatever, for it is a rule that where the 
heir takes any thing which might have vested in the an- 
cestor, the heir shall be in by descent (z) 

Thus where a fine is levied to a man in fee, who dies be- 
fott execution, yet his heir may enter ; and though he be the 
first who enters, he shall be adjudged to be in by descent. 

So if a person suffering a recovery die before execu- 
tion, it shall be sued out against his heirs ; so that when 

(f) The death of the devisor, says the lifetime of the devisor, snch devise 
Mr.WaUuD8,(De8c Id.) is as essential doesoot confer aaj title upon there- 
to the completion of the devise, as presentatives of the devisee, it being 
the livery of seisin is to the comple- termed in law ** a lapsed devise/* 
tion of the feoffment In both cases (a) Co. L. 1 U. a. 1 Show. 71. 
as they could not operate before con- (r) Watk. Desc. 9, 10. See these 
snnuiMtion, there was nothing con- tiUesjN^ft. 
veyed \ and, conse^ettily, nothing (jf) Watk. 4. 
cooldbe inherited. And if a person («) 1 Co. 98. «. Moore 140. See 
to whom an estate is devised, dies in amle, p. 5. 

£2 
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served it shall have relation to the act of the ancestor^ and 
the heir be in by descent, (a) 

So in the instance of an exchange, if both parties to 
the exchange die before either enters, the exchange is al- 
together void : but if one of the parties enters, and the 
other dies before entry, his heir may enter, and will be in 
by descent. (6) 

We may here observe, that trust estates, or equitable 
interests in lands, may be transmitted to the heir, by an an- 
cestor who never had obtained any kind of seisin what- 
ever, -as in the instance of a contract for purchase by a 
man who dies before completion of the contract. We shall 
have occasion to treat of the descent of interests of this 
nature in a subsequent Chapter ; (e) and may in this place 
be cautioned not to confound these equitable interests 
with estates at common law, for such an interest as above 
mentioned is incapable of an actual seisin, and rests alone 
on the conscientious rules of a court of equity, (rf) 

We may now conclude our present division of the sub- 
ject by observing, as to those who have taken by pur- 
chase, that the fixing of the property in the premises con- 
veyed in the person so taking, is sufficient to render them 
transmissible to the right heirs of the person in whom the 
property is so fixed, (e) When a person, therefore, claiins 

(a) Shelley's case, I Co. OS. ft. \06.b. 
Co. L. 361. b. 7 Co. 88. 8. Burr. 9786. 
\ (Vol. V.) A commoD recovery vests 
no freehold either io deed or in law, 
nor does any use arise on such re- 
covery before execution served. A 
recovery is binding on the parties, 
and their heirs immediately after j udg- 
noent t but its operation does not com- 
mence until after the writ of seisin has 
been executed. The execution of the 
writ consists in the delivery of seisin 
by the sheriff to the demandant, who 
then acquires a seisin on which the 
nses of the recovery arise. Jones 10. 
t Stra. 1185. 1 Wils. 55. The writ 
of seisin is now only returned, and 
never in fact executed. 5 T. R. 179. 



180. Therefore the ce$lui que 
not make any effectual alienation of 
the estate accruing under the uses of 
the recovery, until that period has 
arrived ; for till then he has not any 
alienable estate. Moor. 141. He has, 
however, it seems, an inchoate in- 
terest immediately on the execution 
of the recovery deed, which may be 
the subject of demise or testamentary 
disposition. SBurr. 1IS1. See S Cm. 
Dig. tit. " Recovery.'* Treatise oa 
Recoveries, publ. 1880, 119, ISO. 
(k) 1 Co. 98. b. * 

(c) SeepoBt. tit. " BiUtcsin fiqaity.'* 

(d) Watk. 92, 3, 

(e) Watk. 43. 
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by descent from such first purchaser^ he need only allege 
such fixture of property^ and is by no means obliged to ' 
shew an actual seisin in the person from whom he claims. (/) 

We are now to consider the other subdivision of our 
subject^ (g) viz. what seisin is acquired, and what seisin 
is necessary to make a person an ancestor^ where such 
person claims the inheritance 

2. By descent. 

Immediately on the death of the ancestor the law casts 
the inheritance upon the heir. (A) As the law thus gives 
the heir a right, it gives him also a presumptive seisin or 
possession; and, as the possession would be otherwise 
vacant, supposes or presumes (i) it to be in the heir ; and 
this is what is called a seisin in law. (j) 

Where, however, on the death of an ancestor, the es- 
tates descending are held by any person under a lease for 
years, {k) the heir has not a seisin in law, but by the 
possession of such lessee acquires a seisin or possession 
in deed. (Z) 

We must here remember that the expressions or terms 
of a seisin in law, and a seisin in deed, refer only to the 
present and actual corporeal possession of the premises ; 
and not to the fixture of an interest which is to come into 
actual enjoyment in some future event: and here the 



(/) WaUc. 4S. 

{g) Division, antCy p. 49. 

(A) 2 Bla. .Com. 201. JntCy p. 14. 

(t) This seisin in law is only sup- 
posed or presumed ; for if there^ be an 
«c<aMi/ possession or seisin, either by 
right or wrong, in any other person, 
such actual seisin or possession rebuts 
the presumption of a seisin in the 
heir. Gilb. Ten. 88. 4 Rep. dS. a. 
and h. Co. L. 266. h. n. 1 . 277. a. 
Brooke, tit Dower, 66, 75. Seisin, 
IS. Plowd. 137. ft. S Bac. Ab. Lease 
(I. 6.) Watk.' 26. And see pQ9t. tit. 
'• Disseisin." 

C;) Watk. 46^ 



{k) But it is otherwise if the estate 
descending were on lease or limited 
to a stranger, either for life, or in tail, 
whereby a freehold estate was created; 
for there the seisin or possession in 
deed is in such particular tenant ; see 
pott. tit. '* Reversion and Remain- 
der;'' for he who has the immediate 
freehold is said to be seised, and to 
have the feudal possession; and if he 
had granted his estate for years, or at 
will, yet his possession was still con- 
sidered as existing; and the enjoy- 
ment of the lessee was that of the 
lessor. 

(0 See potty p. 61. 
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word ''seisin" is used in its strict sense ; (m) and though 
we frequently use the term '* seisin of a remainder or re- 
version/' (n) (expectant upon a freehold,) yet this signifies 
no more than that the property in them is fixed in the 
owner, and that such owner is placed in the tenancy. 
The particular estates, and those expectant upon tbem^ 
forms, in law, only one estate ; and the delivery of pos- 
session to the person taking first extends to all. (o) All 
therefore may be said to be seised, all being placed in the 
tenancy, and the property being thus fixed in all. 

The confusion seems to have been created by the dif- 
ferent meanings which have attached to the word '' seisin," 
by being used in a general sense, when it should property 
have been confined in its acceptation ; or by being con- 
fined, when it should have been taken in a general sense, (p) 
On the death of an ancestor then, that is, of the person 
last actuaUy seised, or of the first purchaser, the heir im- 
mediately acquires a seisin in law of the estate descend- 
ing : but in order to make himself the stock or root of de- 
scent, the fountain from which the hereditary blood of 
future claimants must be derived ; and sa enable him to 
turn the descent, and render the hereditary possessions de- 
scendible to his own heirs ; it is requisite, that such heir, 
who thus succeeds to the estate by descent, should gain aa 
actual seisin or possession ; or what is equivalent to actual 
seisin according to the nature and quality of the estate 
descending. The inheritance will otherwise, on his death, 
devolve not to his heirs, (as such) but to the heirs of the 

(m)Seeiiiiltf, p*49. 

(n ) This is often called a seisin in 
law; and tbas the seitiin in deed of the 
particular tenant of the freehold, and 
the seisin in law of the remainderman 
or reversioner, are supposed to exist 
together of the same estate : but the 
seisin, that is, the actual corporeal 
possession, roust be postponed to the 
determination of the particular estate 
of freehold) and the remainderman 



or reversioner cannot in this 

be said to be seised, either in law, or 

in deed. Watk. 4S. 

(0) See LttL & 60. 450. See alK» 
1 Veotr. 860, 1. S Bla. C. 167. G«. 
L. 49. Since the decline of the feudal 
system, there needs no livery stall; 
but the remainders are equally trans- 
missible to the heirs of the devisee, 
or cesiui que use, Watk. jrftnm. 

(p) Sec Watk. D. 40, 1. 
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person last actually seised^ or such first purchaser, without 
reference or regard to such intermediate heir, or person^ 
who was never clothed with the actual possession of the 
hereditament, (q) 

So Blackstone says^ ''the heir has not plenum dominium, 
or full and complete ownership till he has made an actual 
corporeal entry into the lands : for if he dies before entry 
made, his heir shall not be entitled to take the possession, 
but the heir of the person who was last actually seised. It 
is not therefore only a mere right to enter, but the actual 
entry, that makes a man a complete owner; so as to trans- 
mit the inheritance to his own heirs : nonjus, sed seismay 
facit stipitem." (r) 

The different methods of acquiring an actual seisin of 
corporeal hereditaments in possession (s) descending are : 
by entry or by lease. 

1. By entry. This is the most usual and direct mode 
of acquiring an actual seisin. (0 

The entry to gain seisin may be made by the heir him- 
self: or. 

In case the heir is an infant at the time of the descent 
cast, his guardian may enter for him ; (u) and the guardian 
for this purpose need not be formally assigned*, (x) 

Therefore iftL stranger should enter into the lands and 
take the profits, he would, both at law and in equity, be 
considered as entering as guardian, and would be held ac- 
countable as such, (y) And in the case of Doe v. Keen, 
Lord Kenyon said that, '' nothing can be clearer than that 
an infant may consider whoever enters on his estate, as 

(f>Watk. so, 7. 6t. Iialcliiib*s in sixty or a hundred dajFS at most Cie. 

case, 3 Rep. 37. ad. Alt. ziii. 46. DeOrat i. 8S. Pliik 

(r) 2 Bla. C. 312, 209,227,8. Ep. x. 79. Adam's Rom. Antiq. 59. 

• (ff) As to the seisin of incorporeal (») Co. L. 15. a, 29. a, Newman v. 

bereditnaeKts, and of hereditaments NewmaA, 3 WiK 516. Com* Dig. 433. 

in reversion or remainder, see these Assize (B. 4.) 3 Tin. Ab. 

several titles po«l. («) See 3Wilk. 528. 9 Co. 106. a. 

(I) According to the Roman law, (^) F. N. B. 1 18. *. N^y. Max. 38. 

It was usually rei|uired 1^ an; testa- Co. L. 98. a. and 5. Stik. Ac. 13. p> 

ment that the heir should enter upon 128, 9. I Atk. 489^ 3 /if. k3a 
the inheritance within a certain time, 
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entering for his use. (z) So Lord Coke says> if an in&nt» 
or any man of fiill age^ have any right of entry into any 
lands^ any stranger^ in the name and to the use of the in- 
fant^ or roan of full age> may enter into the lands ; and 
this regularly shall vest the lands in them vnthcftit any 
commandment precedent^ or agreement subsequent, (a) 

And the entry of a mother or sister will also cause a 
possessio fratris in the elder brother ; though the person 
entering^ being of the half-bloody should be thereby ex* 
eluded from the descent, (b) Thus, if a man seised of 
land in fee, has issue two sons, and dies seised, and the 
younger son enters by abatement into the land, and has 
issue, aiid dies seised^ and the land descends to his issue^ 
and the issue enters : in this case the elder son^ or his 
heir, may enter by law upon the issue of the younger son ; 
notwithstanding the descent cast; because, when the 
younger son abated into the land after the death of his 
father, before any entry made by the eldest son, the law 
intends that he entered claiming as heir to his father. 
And as the eldest son claims by the same title, viz. as 
heir to his father, he and his heirs may enter upon the 
issue of the younger son, notwithstanding the descent, be* 
cause they claim by the same title. When a younger 
brother enters in this case^ he does not enter to get a pos- 
session distinct from that of his elder brother, but to pre- 
serve -the possessions of the father in the femily, that no 
body else may abate. For since this is the most chari- 
table construction that can be put upon this action, and 
which renders it just and rightful, the law will not intend 
it to be a wrongful act or disseisin ; and, therefore, the 
possession of the younger brother becomes that of the elder 
brother, (c) 

As the entry of a stranger or brother may give a seisin, 
a fortiori the heir may acquire an actual seisin by any 

(z) 7 T. R. 890. Litt. s. 396. Co. L. S42. a. b. 

(a) Co. L. 858. a. (e) LitU 8. 396. Co. L. 242. a. VoL 

(b) Gilb. Ten. 28. Bull. N. P. 102. III. 48. n. Y. Tbom. edit. 
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person properly authorized^ as his attorney : (d) and there 
seems to be no reason why seisin should not be received 
or taken by an attorney on a descent^ as well as on a pur- 
chase^ powers of attorney being very frequent in the latter 
instanie. 

The possession of a guardian in socage is the posses- 
sion of the ward who will thereby acquire an actual sei- 
sin before entry, (e) Thus in case of a posthumous son^ 
if a mother be in possession of the lands of which the 
father died seised^ she will become his guardian in socage^ 
and then in fact the son will be deemed to be actusdiy 
seised of the inheritance. (/) This was decided in the 
case of Goodtitle v. Newman, (g) where the father died 
leaving two daughters by a first wife, and also a second 
wife who was afterwards delivered of a posthumous son : 
the mother continued in possession of one house, where the 
son was born, and received the rents of three other 
houses ; the son died five weeks old ; and it was held that 
he had by his mother, as his guardian, acquired a sujfBcient 
seisin to bar the descent to the sisters of the half-blood, 
and to convey it to his collateral heir. 

So also the entry or other seisin of one coparcener (A) y 
will communicate a seisin to the others who did not enter, 
and will be sufficient to make a possessio fratris. (i) And 
it has been decided that the possession of an infant copar- 
cener, by her guardian, would vest a seisin in her sister, a 
coparcener of the half-blood. Thus a fi^ither died seised. 



(fO Co. L. 237. b» S58. a. litt. s. 
348. 9 lUp. J5. 

(e) 3 Rep. 42. Moor 125. 1 InsL 
16. «. 

(/) Prec. Cha. 280. 3 Cru. Dig. 
308. Doe V. Keen, 7 T. R. 386. 

ig) 3 Wilson 5 16. 2 Bla. Rep. 938. 

(k) So also of a tenant in common 
or joint tenant Eyen where onete* 
naat in common leyted a fine of the 
whole, and took the rents and profits 
afterwards without accounting for 



nearly fiye years ; this washeld no evi- 
dence from whence the jury should ^ 
be directed, against the justice of the 
case, to find an ouster of his compa- 
nion at the time of the fine levied : 
to such extent is the rule carried for 
considering the possession of one as 
that of the other. Peaceable detn* 
Homblower v. Read and Pidduck, I 
East 566. 

(t) Co. L. 243. ». 373. b» 6 Bast 
181. Bro. Ab. Entr. pi. 38. 
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leaving two daughters by different venters ; the entry ge- 
nerally of the mother of the youngest, as her guardian, 
was held to constitute a sufficient seisin in the eldest in- 
fant daughter to carry the descent of her moiety on her 
death to her own heirs, thereby excluding her shter of 
the half-blood by whom the entry was made and the seisin 
gained, (k) 

The mere act of going on the land will not amount to 
a legal entry, so as to clothe the person who has the right 
of entry with the actual seisin : but it must be made ammo 
intrandi, with the intention of making such legal entry ; 
and the person entering must express that intention, or 
evince it otherwise by some open act. (I) And Mr. Ro- 
binson conceives that in all cases, where (m) the heir ex- 
ercises any act of dominion over the inheritance, such as 
repairing houses, fences, ditches, &c. ; or as receiving 
rents, Ac. (n) any single act of this kind wiH amount to an 
entry. It is for the purpose of notoriety of the possession, 
by way of evidence of the right or claim of the person so 
entering, that the law requires this entry to be made ; and 
this purpose would be very badly answered by permitting 
any secret, unintentional, or accidental entry, in the pface 
of that open avowal which declares to the world the oV 
ject and claim of the person to whom the title or right at- 
taches, (o) 

The entry into lands must be made in a peaceable and 
easy manner, and not with force or strong hand, (p) For if 
one turns or keeps another out of possession forcibly, this 
is an injury both of a civil and criminal nature, (q) 



(iSc> Doe V. Keen» 7 Term R. 3S6. 

(ly See Co. L. 945. b. 3<(S. c. 1 Mod. 
10. 6 Mod. 44. 

(m)Rob. law of Inh. 3S* d. (0 refers 
to 1 Leoa. 965. and Co. L. 15. 

(fi) See pofi, *' Seisia b j Lease,'* in 
this SecUoDy p. 60. 

(o) See antct p. 48. Walk. p. 47. 8 
Bla C. 909. 

(p)5Ric«9% Si. I.e. 8. 3 Bla. C. 
178. 



(q) Id, ib. By statute 8 Qen. •. c 9. 

upon complaint made to any justice 

of the peace of a forcible entry, with 

stroi^ hand» on lands or tenemeate ; 

or a forcible detainer afte^ a peace- 

ableentry ; heahall trythetrutkof tlie 

complaint by jury ; and, upon force 

found, shall restore the po«esMa» to 

the party so put out : but by a stt^ 

sequent cbiuse of the same statute 

(sect 7, enforced by sL 31 Eliz. c, 

1 



y S{v fuUil'f^^^^'^^-^^'''^ ' ^ Cifydt4^^ 
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If the heir be deterred from entering by menaces or 
bodily fear^ (r) he may make claim^ as near to the estate 
as he safely can^ ivith the same forms and solemnities as 
if he made an actual entry : this claim continues in force 
for only a year and a day. (s) If, however, such, claim 
be repeated once in the space of every year and day, 
(which is called continual claim) it has the same effect \/ 
with, and in all respects amounts to, a legal entry, (f) ^ 
Such an entry gives a man seisin ; (u) or puts into immediate 
possession him that had right of entry on the estate,^ and 
thereby makes him complete owner, and capable of con- 
veying it from himself by either descent or purchase. («t>) 

The entry of the heir, or other person for him according 
to the circumstances of the case, into any part of the 
lands descending in the name of the whole, (x) gives him a 



1 1 .) thig does not extend to such as 
endearour to keep possession menu 
foriif after three years* peaceable en- 
jo jment of either themselves* their 
ancestors, or those under whom they 
chiim.' 3 Bla. Com. 178, 9. If, however, 
in an action on the case brought on 
these statutes, the defendant make 
himself a title, which is found for 
him, he shall be dismissed without 
any inquiry concerning the force ; 
for however he may be punishable at 
the king's suit for a breach of the 
peace, he shall not be liable to pay 
damages for the save to the platntiffi 
whose rnvJOBt detention proTokcd tha 
defendant to right hin^self in that for- 
cible manner, 8 T. R. 957. 3 Burr. 
1698. And Hawkins says that at com- 
mon law the party may enter with 
force into that to which he has a legal 
title. 1 Hawk. c. 64. 8.1. &c. See 8 T. 
R. S5S. 364^ 

(r) But every apprehension of daogw 
will not warrant a claim within view ; 
for if a man fears the burning of his 
hornet, or the taking away or spoil- 
ing of his goods, this is not a sufficient 
ground to warrant a claim within 
view, because if he should suffer what 



is threatened, he may recover what 
he loses, or damages to the value, 
without any corporal hart. 

The apprehension that will Justify 
a man's claiming within view must 
be of the person's lying in wait with 
weapons, or by words menacing to 
beat, noaim, or kill the person that 
offers to enter ; as also the fear of 
imprisonment ; for the law will not 
oblige a man to hazard his person 
ia such a manner as may render him 
unfit to serve his country, when he 
may recover his right without such 
danger, ofe. by making dnim within 
view. Co. I. S5S, K 2 Inst 483. 3 Bac. 
Ab. 314. 

(ff) Litt s. 423. 

(f) lb. s. 419. 423. 

(») Co. L. 16. 

(w) 8 Bla. Com. 175. 

(jr)Bntry may not only be made 
into part of the lands ; but it may 
also, says Mr. Watkins, be made by 
any part of the body ; as where one 
entering into an house by the win- 
dow, and when half out and half in, 
was pulled out again by the hoel$, the 
entry was adjudged sufiicient. Ei 
pur ceo qu^ii ue purra eHtww p€r le 
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seisin of all the lands lying in the same country ; (y) or^ as 
Littleton says, (z) If a man hath cause to enter into any 
lands or tenements in divers towns in one same county^ 
if he enter into one parcel of the lands or tenements which 
are in one town^ in the name of all the lands or tene- 
ments^ into the which he hath right to enter^ within all the 
towns of the same county ; by such entry he shall have as 
good a possession and seisin of all the lands and tenements 
whereof he hath title of entry, as if he had entered in 
deed into every parcel, (a) 

Where however there are several inheritances in 
several counties, or the same estate is extended over dif- 
ferent counties, it will be necessary to make several en- 
tries in each distinct county. Thus where the demesnes 
of a manor occupied a portion of two counties, and the 
eldest son on the death of his father entered into the 
demesnes lying in one county only, and died without issue ; 
it was said by M anwood, that his sister of the whole blood 
should inherit the demesnes whereupon her brother had 
entered, that is, those lying in that one county, wherein 
the entry was made ; and his brother of the half-blood the 
rest, as heir to their common father, (b) So Hale says, (c) 
'^ If a manor extends into two counties, livery in that 
part of the manor which is in one county, doth not pass 
that which is in the other county.'' But Mr. Perkins 
holds, that livery of parcel of such a manor in one county 
will pass the parcel in the other county, (d) 

2. By lease. Where the inheritance is on lease for 
lives, the freehold is in the lessee ; and therefore the heir 

htti$t il entrM per U fenettrcy et quani (b) 1 Leon. 865. 
Pun moietie de $on eorptfuit deins la {e) MSS. 

meason et t autre de-hor*, il fui ireit {d) Perk. s. 227. However, he ad- 

dehorn ; per q. il port a»9i$e : et fuit niits that if one be disseised of two 

agarde q, leplt. recovera* S Ass. pi. acres in different counties, entry into 

25./. 17. h. and vide Brooke, Seis. 20. the acre in one'of the counties, thou^ 

23. and Entre Cong. 57, 61. Watk. made in the name of both acres, will ' 

Desc. 45. and note (a). not extend to the acre in the other 

iy) 1 Inst. 15. fl. county, tif. s. 229. Hargr. n. Co. L. 

{%) 8. 417. 252. a, n: 2. 50. a. (324.) 

(a)Lttt. s. 417. Co.L. 252.tf. 
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has not any present right of entry on the death of his an- 
cestor- He is however entitled to the rent reserved on 
the lease^ as incident to the reversion ; and it has been said 
that, by the receipt of this rent, he acquires a seisin as 
well of the rent, as also of the reversion expectant on the 
determination of the lease, (e) But this doctrine seems 
very questionable ; for the seisin of a rent in a freehold 
lease will not amount to a seisin of the freehold of the 
land ; (/) and therefore if the father die, his estate being 
out on a freehold lease^ that is not such a possession as to 
induce the possessio Jratris, unless the elder son live to 
receive rent after the expiration of such lease, (g) 

Where the lands descending are held under a lease for 
years granted by the ancestor, (h) and the lessee has en- 
tered under the lease, (i) the heir immediately acquires 
the seisin ; the possession, (which is the same as or tan- 
tamount to the seisin) of the lessee, being considered in 
law as the possession of the owner of the freehold, (k) 
And though the heir should die before the day of pay- 
ment of rent^ yet the estate will be transmissible to his 
heirs, the same as if he had himself made an actual entry 
into the lands comprised in the lease. (/) 

So the heir may acquire an actual seisin by granting a 
lease for years, or at will, and the entry of such his lessee 
under the lease ; for it seems to be a settled point that the 
presumptive possession or seisin in law only (m) of the 
heir, where such presumption is not defeated by the actual 
seisin of some other person^ is sufficient to empower the 



(e) See 1 Cro. D. 65. cites Co. L. 
15. ». 

{/) Co. L. 15. a. «* Nota, M. S4. 
Car. B. R. between Ame$t and Cooke 
ruled that in such case seisin of rent 
doth not make possessio frairUJ'^ Hal. 
MSS.— See S. C. ace. Ail. 88.— S. P. 
adjudged ace. Trin. T. 1657 between 
Piper and Master's MS. Rep. by Glyn. 
J. [Hargr. n. 5. 15. a. (8S)] 

(g) Per Lord Kenyon, C. J. Doe o. 
^ 7 T. R. 390. 



(Jk) So also an actual seisin may be 
acquired by the possession of a te- 
nant by elegit, statute merchant, or 
statute staple. Watk. 48. 

(i) For till the entry of the lessee 
the lease is altogether inoperatiye. 

(k) Co. L. 15. a. 8 Wils. Rep. 531. 
7T. R. 390. 8 Ed. 2 13. 

(/) Co. L. 15. a. 3 Atk. 469. Moore 
186. Ca. 878. Watk. 65. n. g. 

(m) See rnnte, p. 53. 
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heir to grant such leases, even before uny actual entry by 
himself, (n) 

The freeholder, according to the law of tenures, has the 
feudal possession ; (a) and if he grants his estate for years 
or at will, yet his possession is still considered as eidsting, 
and the enjoyment of the lessee is that of the lessor, the 
lessee being considered in no other light than as the bailiff 
or servant of the freeholder, and accountable to him for 
the profits of the lands at a certain and stated sum. (p) 
And hence also it is, that no other is said to be seised of 
property in lands but he who has a freehold estate. He 
who is a lessee is only said to be possessed ; though that 
not properly of the land itself, but only of the term of 
years therein, {q) 

So also as copyholds are in the consideration of the law 
no more than estates at will, an actual seisin may be ac- 
quired by the possession of a tenant by copy of court roll, 
whether the estate of such tenant be in its quantity of a 
leasehold or freehold nature, (r) for the freehold tenure 
still continues in the lord. 



«B 



Of the Exclusion of the Ascending Line, (s) 



It is a strict rule of the law of descents that the father, 
mother, or other lineal ancestor, shall not, as such, be the 
immediate heir to the purchaser, their son, or other lineal 
descendant. Successianis feudi talis est, natura quod as- 
cendenies non succedunt ; verbi gratia, pater JUio, (t) 

(«) Plowd. 87. 137. 142. 6 Com. Dcsc. 185. 

Dig. " ScisiD." (A. 2.) Bac. Ab. (g) See « BI»c. C. 144, 

" Lease.'* I. B. « Stra. 1086. (r) Rep. 106. *. 106. a. 

(o) Gilb. Ten. 13. (,) Divisiott, «iil«» p. 46. 

(p) See id. 30—49. C©. L. 839. b. (t) Feud. lib. 2. tit 50. 84. Wright's 

n. 2. S81. «. n. (1). 2 Blac. 141. Watk. Ten. 179. Rob. Inb. 48. 
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And lands shall escheat rather than ascend from the son 
to the father, {u) 

This rule of descent^ by which parents and all other 
lineal ancestors are totally excluded from succeeding to 
the inheritance of their oflfspring, is peculiar to our own 
law^ and such as have been derived from the same ori- 
gin, (x). 

By the Jewish law we find that if the son had pur- 
chased an inheritance^ and died without issue^ leaving a 
father and brothers^ the inheritance of such son so dying 
did not descend to the brothers^ but the father inherited 
to his son entirely, (y) By the Roman law^ though children 
and lineal descendants were first admitted in the descent^ 
yet^ on failure of these^ the estate devolved^ in equBl 
shares^ upon the father and mother, brothers and sisters of 
the deceased, {z) By the customs of Lombardy, (a) the 
father is postponed to the issue of the deceased, and his 
brothers, and sisters, and their issue ; but is preferred be- 
fore the uncle, {h) 

But by the English law the father cannot in any wise in- 
herit the estate of his son by an immediate descent ; hiS' 
reditas quidem nunquam naturaUter ascendit. (c) Thus 
Robinson says, no lineal ancestor can be the proximate or 
immediate heir of the purchaser or person last seised, {d) 

Therefore if there be father and two sons, and one son 
purchase lands and die ; the brother shall take the inhe- 
ritance as heir to him, although the father be living. For 
though the father seems the source of the inheritable 
blood ; yetj as the son held the descending feud ut anti- 
quum, (e) it is supposed to have already passed the &- 

(«) Litt. s. S. Cowper v, Gowper, S (a) The rales of the feuds in their 

P. WoQS. 734. descents, as vreW as in other respects, 

(x) 2 Bla. C. 2 1 0. are very much directed and controlled 

(y) Hale c. 1 1. unless in case of the by the customs of Lombardy, Hale, 
next briytiier^s taking to wife the de- (^) Hale c. U. 
ceased^s widow, and raising up seed {e) Hale c. 11. Jnte, p. 46. n. (a), 

to his deceased brother. Id. ib, 9 Bla. (d) Law of Inh. Rule 4. p. 49. 
C. Sio. (r) See pc$ly and Cam 4. 

(x)Hale c. II. % Bla. C. teio. 
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ther ; and, consequently, the descent between the sons is 
immediate; and, in making out their title to each other, 
their common father need not be named : but the descent 
between them, if the father is living, will be exactly the 
same as if he was actually dead. ( /) 

That our law of descent should thus differ from all 
others in its total exclusion of the parents from succeed- 
ing to the estates of their children has been the subject 
of much'censufe, and has been declaimed against as ab- 
surd, and derogating from the principles of equity and 
natural justice, {g) But Mr. Blackstone had vindicated 
the rule from these prejudices ; and shews by the consider- 
ation of the nature of the rule, and the occasion of in- 
troducing it into our laws, that it is in no wise marked 
by absurdity or injustice ; but, on the Contrary, that it is 
founded upon very good legal reason, (/e) 

We are to reflect, in the first place, that all rules of suc- 
cession to estates are creatures of civil polity and juris 
posUivi merely. The right of property, which is gained 
by occupancy, extends naturally no forther than the life 
of the present possessor : after which the land by the law 
of nature would again become common, and liable to be 
seised by the next occupant : but society, to prevent the 
mischiefs that might ensue from a doctrine so productive of 
contention, has established conveyances, wills, and suc- 
cessions ; whereby the property originaUy gained by pos- 
session is continued and transmitted from one man to ano- 
ther, according to the rules which each state has respec- 
tively thought proper to prescribe. There is therefore no 
injustice done to individuals, whatever be the path of de- 
scent marked out by the municipal law. 

If we next consider the time and occasion of introduc- 
ing this rule into our law, says Sir W. Blackstone, {%) we 

should find it to have been grounded upon very substan- 

* 

(/} 8 Bla. C. 911, 8. 886. Hale C. s. 15. Locke on Got. Part 1. a. 90. 
L. c. 11. Walk. 111. o. («) {h) 8 Bla. C. 810. 

(f) Gnig. De Jur. Feud. L 8. 1 13. (0 8 Com. 811, 
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tial reasons. I think there is no doubt to be made, but 
that it vras introduced, at the same time with, and in 
consequence of, the feudal tenures. For it was an express 
rule of the feudal law, {k) that successionis feiidi talis est 
natura, qued ascendentes non succedunt ; and therefore 
the same maxim obtains also in the French law to this 
day. (/) Our Henry the First indeed, among other re* 
storations of the old Saxon laws, restored the right of 
succession in the ascending line : (m) b^t this soon felt 
again into disuse ; for so early as Glanvil's time, who 
wrote under Henry the Second, we find it laid down a9 
established law, (n) that ktsreditas nunquam ascendit ; {e) 
which has remained an invariable maxim ever since. 
These circumstances evidently shew this rule to be of 
feudal original ; and, taken in that K^ht, there are some 
arguments in its favour, besides those which are drawn 
merely from the reason of the thing. For if the feud of 
which the son died seised was really feudum antiquum^ or 
one descended to him from his ancestors, the fetlier could 
not possibly succeed to it, because it must have passed 
kirn in the course of descent, before it could come to tha 
son ; (p) unless it were feudum matemum, or one de- 
scended from his mother, and then for other reasons (which 
will appear hereafter) (q) the father could in no wise in- 
herit it. 

If it were feudum novum, or one newly acquired by 
or conferred upoii^the son, then only the children and de- 
scendants from thebody of the feudatory himself could suc- 
ceed ; and the feud coHld not mount to the father, or incline 
to any collateral ; but \'Ould return to the lord (r) according 

(k) 2 Feud. 50. jinie^ p. 6d. nepoH, ei ric deineep$ $uceedere im^ 

(I) Domat p. 9. 1. 2. t. 2. MoBt«M|. po$$iMte ett, cum feudum patemum 

Esp. L. 1. 31. c. S9. vel antiquum d pairelteiavd infiUum 

(m) LI. Hen. 1. c. 70. velnepotemj et tic deincept, defiuxiL 

(f») L. 7. c. 1. {q) See p^ft. Canon VII. 

(») Amle^ p. 46. n. (r) .Sin auUm novum fUerit^ vataiUy 

(p)Wrighlr9TeB. 160 Si feudum, qui iptum rccepit, tine Oberig ma$ct^ 

df et^fm 9ue€0tti»ne mi^wr, palermtm litdcccd9nle^neque€jusdempn%ri^ttv&^ 



Vt$mMqwuu^tit, patpemJUi^9ClMmm proava, H tUc dffincept uUeri^ria^*^ 
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to the known maxim of the early feudal constitutions ; {s) 
which was founded as well upon the personal merit of the 
vassal^ If hich might be transmitted to his children^ but 
could not ascend to his progenitors ; as also^ upon this con- 
sideration of military policy^ that the decrepit grandsire 
of a vigorous vassal could be but indifferently qualified to 
succeed him in his feodal services. And even if this feu- 
dum novum were held by the son tU feudum antiquumy or 
with all the quqjities annexed of a feud descended from 
his ancestors^ such feud would in all respects have de- 
scended as if it had been really an ancient feud ; and 
therefore could not go to the father^ because, if it had 
been an ancient feud, the father must have been dead be* 
fore it could have t:ome to the son. Thus whether the 
feud was strictly novum, or strictly antiquum^ or whether 
it was novum held tU antiquum, in none of these cases the 
lather could possibly succeed. 

These reasons, drawn from the history of the rule it- 
self, seem to be more satisfactory than that quaint one of 
Bracton, {t) adopted by Sir Edward Coke, (u) which re- 
gulates the descent of lands according to the laws of 
gravitation, (x) 



tisdrferiur: seditatim ad dominum 
ipntm regreMeiur. See Wrigbfs Ten. 

ISl.Q. («). 

(f ) Feud. 80. See jpotf , Canon V. 

(f) L. S. c. S9. 

(m) See ftfile, p. 46. n. (a). 

(jt) In Rateliffe's ^Ase, S Co. 40., 
Uie reasons given for excluding lineal 
ascent are, Isl, tiiat . fathers and mo- 
thers are not of the blood of their 
children ; Sdly, that the exclusion is 
agreeable to the Jewish Law, as pre- 
scribed to Moses by God himself i 
and^ thirdly, that it tends to avoid 
that confusion and diversity of opi- 
nions in the case of descents, of 
srhich the allowance of lineal ascen- 
sion by the doil law is said to be the 
occasion. Lord Coke himself con* 



troverls the JBr<l of these reasons, by 
the words of Littleton, '' that the 
father is nearer of blood to the son 
than the uncle.** See potU p- SS. 

And by tho case of administratioD, 
in which the father or mother is pre- 
ferred as nearett nf Mood to their 
children, and also by the case of a 
remainder to the son*s nearett ofhlood^ 
under which description the father is 
entitled to take by purchase. Bui as 
to the two other reasons. Lord Coke 
rather appears to adopt them. How- 
ever neither of them seems satis- 
factory. The inference from God*s 
precept to Mosc$ is unwarranted, un- 
less it can be shewn, that it was pro- 
mulgated as a law for numkind in gt- 
neral^ instead of being, like many 
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When a feud egcheated to the lords for felony^ or want 
of heirs^ the lords used to restore it to the old family^ oi^ 
grant it out again to another family utfeudum antiquum ; 
and then the descent was formed in such new feud^ as if 
it had been feudUm antiquum. Hence^ the lineal succes- 
sion of the father was totally excluded ; because no case 
could happen where the ascending line could be admitted 
in feudis antiquis ; for the father took before the son 
under the first feudatory in every ancient feudal donation ; 
and all above such donation were excluded^ so that in 
such donation the father could not claim as heir to his son^ 
And this order of descent/ which excluded the fether^was 
the rather continued^ because the father was guardian to 
his son ; and in those barbarous times the law would not 
trust the father with any profit from the death of his own 
issue^ and thus the father was totally excluded, {tf) 

If there be father and son^ and the father hath a bro- 
ther^ (that is uncle to the sonj and the son purchase land 
in fee simple^ and die without issue^ living his father^ the 

otiier parts of the Mosaical law, a of ancient feudal grants, which like 
rale for the direction of the Jewish estates tail, being confined to the first 
nation only. Besides, by the Jewish feudatory and his descendants, neces- 
law, the father did succeed to the son sarily excluded his father and roo- 
in exclusion of his brothers, unless ther, and all paramount to them, and 
one of them married the widow of also his collateral relations. How this 
the deceased, and raised up seed to rule in practice became extended so 
him. See Bl. Law, Tr. v. i. p. 1 82. as to exclude lineal ascent tmii;er«a2j[y 
8to. ed. and Seld. De Luce Ebreor. without confining it to the cases to 
c. 12. there cited. The argument from which the feudal reason for the rule 
the supposed confusion and uncer- isapplicabic, and yet at the same time 
tainty which might arise, if lineal is so construed, as to let in all col- 
ascent should be permitted, is not lateral relations, and even the father 
l^ss liable to objection; because himself collaterally, and by the 
lineal ascent might be governed by medium of others, is not now very 
the same rules as lineal descent. And easy to explain, though this has been 
what is the difference between the attempted. See Wrights Ten. 180. 
two, that should create more confu- and Bl. Law, Tr. v. 1. p. IBS. 8vo ed. 
sion and uncertainty in the one case See also a learned note on the sub- 
than in the other? Our modern writers ject in Littleton, avec Observ. per 
account for our law's disallowance of M. Howard. This Edition was pub- 
lineal ascent in a very diflfcrent way ; lishcd at Rouen, in 1766. [Harg. u. to 
and, according to them, it in a great Co. L. u. 1. 11. a» (56)] 
measure originated fiom the nature (y) Co. L. W.b. 

t2 
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uncle shall have the land as heir to the eon, and BOt the 
father^ yet the ftither is nearer of Uood. ( z) 

But if in this case^ the son had died without iasne^ mad 
his uncle had actually entered into (or otherwise acquired 
an actual seisin of) the land as heir to the son (as by law 
he ought) and after the uncle had died without iarae, 
living the father^ the father might by this circuity kave 
the land as heir to the tmcle, but not as heir to tke son, 
for that he coraeth to the land by coUateral descent, aad 
not by lineal ascent ; (a) and the brother or sister cum 
Hemnam suam obtinuerunty Btipiiemfteiunt, (A) 

But if the uncle had not entered into the land, or ob- 
tained an actual seisin, the father could not inherit from 
him, for he must make himself heir to the person last 
f^etsed ; (t) and the son was the person last actually seized 
of the freehold to whom the fitrther could not make hin- 
self heir, (d) 

Where the uncle cannot get an actual possession, bj 
entry or otherwise, there the father in this case cannot 
inherit. And therefore if an advowson be granted to the 
son and his heirs, and the son dies without heirs, and this 
descend to the uncle, and he die before he doth or can 
present to the church, the father shall not inherit, because 
he jdiould make himself heir to the son, which he cannel 
do. (e) And so it is of a rent and the like. But if the 
uncle had presented to the church, or had seisin of the rent, 
there the father should have inherited. So if the son bad 



(z) Litt. s. 3. And tiierefore the Ei- 
ther at this day is preferred, in the ad- 
ministration of the goods, before the 
Son*5 brother of the whole blood ; and 
a remainder limited proximo de ton - 
gmne of the son, shall vest in the fa- 
ther, before it shall vest in the uncle. 
See Hak*s C. L. S23. 

{a) Mirum etUvU videri potiii, cum 
pater patruo uno gradu sii filio pro- 
prior, Omen iUi (sciWJngU) prohibeni 
pairem tfiii 9ucee$donej patruumque 
defuncts patrisfratrem ei praferunty 



quodHU patruuiy time Ubcrit decn- 
serUy ei in omnibut auccedet efus frar 
ter qui defuncti erat pater, et ne pa- 
ter. ad hareditatem et mceesHemem 
JUU pervenire poterit, ted nam ut pa- 
ter, Bed ut f rater patrui, Itf*?. Craig. 
De Jur. Feud. 234. Wright's Ten. 
189. n. (z) 

(^)FIeta,lib. 6.ch.2. S.S. 

(c) Ante, p. 48, 

(d) Co. L. W.b. 
{e) Id, Ibid, 
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made a lease for life^ and died without issue^ and the re- 
version descended to the uncle^ and he died^ the rever- 
sion could not descend to the father^ because in that case 
he must make himself heir to the son^ who was the person 
last actually seised of the same. (/) 

But the relation of parents does not prevent them from 
inheriting the property of their children, if they deduce a 
title thereto by any other collateral medium. 

Thus in the case of .Eastwood v. Vinke, where a son 
died seised in fee of land, without issue, brother or sister, 
but leaving two cousins his heirs at law, one of whom 
was his own mother : the question was, whether the mo- 
ther could take as heir te her »<>» ? It was ruled by Sir J. 
Jekyll, Master of the Rolls, that though a father or mo- 
ther could not, as father or mother, inherit immediately 
after the son ; yet, if Ihe ease should 96 Imppen, that the 
fatbef or mother were cousin to the son, and, as such, 
his heir, they might take notwithstanding ; and that b*re, 
though the heir wa® Bi9o ftwlher, this did Ae* Wfrrfcr her 
from takkij^in the eapscity or relation of ceWshi. (g) 

Under a lioMtdrtiori <tf ^ refmaivid^fr tc ^Uhe nei^ &f 
hload of Ay tbefftth^d' wo\ild on the death of A. without 
issue, take, in exclusion both of the brothers and uncle 6^ 
A., who would have succeeded under the usual course of 
desceirt, as heirs af A. ; for a fether is nearer in proximity 
df blood than a brother or an uncle. (A> 

(/) Co. L. 1 1, h. See jioW, tit '* Re- (A) Litt. si S. Co. L. 10 ». U #. » 

TersioD.*' Rep. 40. A. 1 Vent '14. As to de- 

' ijlS EiBlwootf V, Vinke, or Styles, ? gree!r of consanguinity, see poit^ Ca- 

P. Wmtk SIS. non VI. Dirist«n L 
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CHAP. V. 



Canon II. 



THE second canon or rule^ '' that the male issue shall be 
admitted before the female/' consists of but one proposi- 
tion^ viz. 

Preference of males to females (in lineal descent.) 
By this rule of descent sons are admitted to the inhe- 
ritance before^ and exclude^ the daughters ; or as Sir M. 
Hale expresses it^ (a) '^ the law prefers the worthiest of 
blood/' 

The preference of males to females accords with the 
laws of succession among the Jews^ and also among the 
states of Greece ; at all events among the Athenians ; but 
was unknown to the laws of Rome^ wherein brothers and 
sisters were allowed to succeed to equal shares of the in- 
heritance. (6) Our British ancestors^ the Welsh^ appear 
to have given a preference to males : but our Danish pre- 
decessors (who succeeded them) seem to have made no 



(a) C. 11. Rule 1. See anto, p. 45. 

(») 2 Bla. C. SIS. But by the Lex 
Foeofday De H^reditatibtu muUerum^ 
it was decreed that no one should 
make a woman his heir, {tATequU fug- 
redem virginem neque muHerem fa- 
ceret.) Cic. Verr. i. 48, nor leave to 
any one by way of legacy more than 



to his heir or heirs. c« 43. Bat this 
law is supposed to have referred prin- 
cipally to those who were rich, in 
order to prevent the extinction of 
opulent families. Adams' Rom. An- 
tiq. 814. And Dr. Adams says» that 
females were entirely excluded by the 
Roman law from inheriting. Id. ib. 
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distinction of sexes^ but to have admitted all the children 
at once to the inheritance. However the feudal law of 
the Saxons on the continent gives an evident preference 
of the male to the female sex. " Pater aut mater, defuncti, 
JUio nonJiUtB hareditatem relinquant. And a son^ though 
born of a subsequent marriage, is always preferred to the 
daughters by a precedent marriage, (c) 

The true reason of preferring the males must be de- 
duced from feudal principles ; for the feud was united in 
the male, because he was obliged to do duty in the 
wars, and for every knight's fee was to go out forty days 
with his lord ; and by the genuine and original policy of 
the feudal constitution, no female could ever succeed to a 
proper feud, inasmuch as they were incapable of perform- 
ing those military services for the sake of which that sys- 
tem was established, (d) 

But our law, as it stands at this day, does not extend to 
a total exclusion of females, (as the Salic law, and others 
where feuds were strictly retained ;) it only postpones them 
to males : for though daughters are excluded by sons^ yet 
they succeed before any collateral relations : our law, like 
that of the Saxon feudists, thus steering a middle course, 
between the absolute rejection of females, and the putting 
them on a footing with males, (e) 

(e) Rob. Inh. 3S. feud or inheritance ; it cannot seem 

(d) 1 Feud. 8. 2 Bla. C. 21S, 4. strange that the feudal preference 

And if it be further considered, that given to males should prevail with q?. 

it \s ex pacto, or by the custom of See Wright*s Ten. 178. 

particular countries, that females are /^) 2 Bla. C. S14. 

at this day admitted to succeed to any 
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CHAP. VI 



Cahon III. 



THE third rule or canon, " that where there are two or 
more males in equal degree, the eldest only shall inherit, 
but the females all together ;'' will be considered under 

two heads, viz. 

I. Primogeniture. 

II. Coparcenary. 



SECT. I. 

Of Primogeniture. 

When any person dies seised leaving several sons and 
daughters, the inheritance goes to the eldest son of such 
person solely, and exclusively of all the brothers and 
sisters of such eldest son ; (a) and so Lord Hale says, '"^ by 
the laws of England, without a special custom to the con- 
trary, the eldest son excludes the younger ; and the males 
in an equal degree do not all inherit." (6) 

(«) Rob. Inh. S6. Rule I. prevail in some parUcular nuuiorsaiid 

(b) C. L. c. 11. Role 4. antCy p. 45. townships. By the former the descent 

There are exceptions to this rule in is among all the sons equally ; by the 

the instances of the customs of gavel- latter to the youngest soa only. See 

kind and Borough English, and other these titles po$i. 

local customs similar to those which 

1 
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So Lord Coke says^ '' among the males the eldest bro- 
ther and his posterity shall inherit lands in fee- simple as 
heir, before any younger brother, or any descending from 
him, because he is most worthy of blood. Quod prius 
est dignius est ; and qui prior est tempore^ potior est 
jure, (c) 

The doctrine of primogeniture, which was first intro- 
duced into England by William the Conqueror, took its 
origin from the creation of honorary feuds or titles of no^ 
bility ; (dj in order to preserve the dignity of which, it 
was necessary to keep them of an indinsible nature ; and 
so the whole of the lands held under all military tenures 
became descendible to the eldest male, as the person who 
would naturally be first capable of performing those ser- 
vices to which the lands were subjected. This doctrine 
is fietrther enforced by the consideration of the inconve- 
niences attending the splitting of estates, viz, the division 
of the military services, the multitude of infent tenants 
incapable of performing any of these duties, as a conse- 
quence the weakening of the strength of the kingdom, 
and inducing the younger sons to neglect those opportu- 
nities of greater advantages, which, had they not had 
those small parcels of land to apply themselves to, they 
would otherwise have embraced, of enriching themselves 
and the country at large, by betaking themselves to 
trades, or to civil military or ecclesiastical employ- 
ments, (e) 

This rule is clearly of feudal origin, though, on their 
first introduction, hereditary feuds descended to all the 



(e) Co. L. 24. a. 

(iT) See Dalrjraple, p. 163—169. 4th 
Ed. The Greeks, the Romans, the 
Britons, the Saxons, and originally 
even the feudists themselves, divided 
the lands equally: some among all 
the children, others among the males 
only. Among the Jews, the eldest 
son bad a double portion of the in- 
heritance, as in the time of Henry the 



First, the eldest son had the capital 
fee, or principal feud of his father's 
possessions, and no other pre-emi- 
nence ; Glanv. 1« 7. c. S. and as the 
eldest daughter had the principal 
mansion, where an estate descended 
in coparcenary. 8 Bla. C. 814, 815. 
(«) Hale C. L. c. 11. 8 Bla. C. 815. 
Wright'sTen. 176, 7. 
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males ; and the rule only extended to these military and 
honorary feuds ; for, as late as the reign of Henry the Se- 
cond, we find that knight's fees, on estates held by military 
services, should descend to the eldest son^ and socage fees 
should be partible among the male children. (/) 

This distinction, however, seems to have ceased about 
the time of Hen. 3. ; (g) and socage lands, in imitation of 
lands in chivalry, had almost entirely fallen into the right 
of succession by primogeniture, (h) For Bracton writes : 
— Si quis plures hahet flios, jus proprietatis semper des- 
cendit ad primogenitum, eo quod ipse inventus est prima 
in rerum naturd. (t) And at this day, with the exception 
of estates pursuing a course of customary descent, all lands 
in this country devolve universally on the eldest son only, 
exclusive of all the other children. 



(/) Gfanvil. 1. 7. c. S. Mirror, c. 
1. g. 3, SBla. C.215. Wright's Ten. 
176, 7. Cum quit ergo haredilatem 
habens mortal tir, H unieum filium te- 
redem kabuerity indiitineti verum etty 
quod JUiu8 iUe pairi mo tuceedit in 
totum, Sipiuret reUquerU jUio$y tunc 
diatinguiturutrumme fuerU mUe$t dve 
per feudmn mSUare tenensy nui iiber 
eokemannuM ; quia ei mUet fuerity vel 
per miOtiam teneniytunc aecundumjui 
regni AngluEy primogenitut JUiut pa- 
iri $ueeedUy in totum, Ita quodnuUuB 
fratrum $uorum partem inde jure pe- 
tere potett Si vero fuerit liber soke- 
mannuiy tunc quidem dividetur k^e- 
redita* inter omne$ JUioiy quotquoi 
iunty per partes nequalea, 6Ianv.l-7. c. 



3. See 2 Cru. Dig. 354. Dalrymple, 
p. 163« 

(g) Or, according to Dalrymple, in 
the reign of Hen. II. p. 166. 

(A) 3 Cru. 354. 

(t) 2 Bla. C. c. 815. See 18 Ed. 1. 
and Barrington's Observ. thereon. 
Mr. Barrington cites some verses in 
reference to this statute. 

iS^iM komsgenUsy ou p/aitgwt(pefhaps 
paieant) 

Al la morsy et enfan$ euit, 

Pieui liyou le depieueiy 

Le ttatui a ce •'apportoUy 

Que raiineletoui emportoiiy 

Li autre rien n^enrecowcieeeni 

Al a$$entyquel part qu'il voum^eni, 
p. 128. 5th. ed. 1796. 
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SECT. II. 

Of Coparcenary. 

It has been stated that^ though daughters are excluded 
by sons, yet they succeed before any collateral rela- 
tions, (k) 

Thus Littleton says^ when a man or woman dies seised 
of an estate in fee-simple, or in tail, having no issue but 
daughters, they shall all inherit, and make but one heir to 
their ancestor, and are called patrceners {I) by descent, (m) 

So Robinson lays it down as one of his rules of de- 
scent, that where there is no male of that order, or de- 
gree of consanguinity or relation which inherits (nor any 
descendant from any male of that order or degree) then 
all the females of that order or degree of relation which 
inherits always succeed to the inheritance, as parceners, 
in equal shares and proportions, and make but one heir. 
For instance, where any person seised dies without leav- 
ing a son, or any descendant from that son, then all the 
daughters succeed to the inheritance. And if there hap- 
pens to be but one daughter, then that daughter is sole 
heir, (n) Qui defunctus nonjilios sed JUias reUquerit^ ad 
608 omnis fuereditas pertineat. (o) 

Coparceners make but one heir. Jtis descendit quasi 
uni hteredi propter juris uniiatem, sicut sunt pluresjilue 
Sgc. Et ubi omnes simul et in solidum hceredes sunt, 
plures cohteredes sunt quasi unum corpus, propter unita- 

(lr)^flile, Canonll. p. 71. heritaDceto be divided; and many 

(i) Parceners, parUeipeSy et iicun- times parceners are called coparce- 

twr partUipe9y quasi partU eapacet^ ners. Co. L. 1 64. b, 

sive p^tem cmpientes i quid res inter - (m) Litt.8. 241. 

eoB eti communis rdUone plurium per- (n) Rob. Inh. Ch. 5. Rule 1. p. 

tdiMmm. This tenancy, in the ancient 36, 7. 

books of law, is called adaqualio^ and ' (o) Sec 2 Bla. C. 213. 

somctimes/amt^'a hireiscunda, an in- 
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tcm juris quod hahent. Whereupon it follows, that, al- 
though, where there are two parceners, they have moie- 
ties in the lands descended to them, yet are they both but 
one heir ; and one of them is not the moiety of an heir^ 
but both of them are but unus hteres. {p) 

Parceners are of two sorts ; parceoi^rs according to the 
course of common law, and parceners according to cus- 
tom, {q) We shall in this place speak of the former only ; 
the latter will more properly come under our considera- 
tion in a future page, (r) 

Females are thus left as they were by the ancient law ; 
nor do the reasons adduced in support of the succession 
by primogeniture among the male» apply in tlie instance 
of females ; they were all equally incapable of perform- 
ing any personal feudal service ; and therefore one main 
reason for preferring the eldest ceasing, such preference 
would have been injurious to the rest; and the other 
principal purpose, the prevention of the too minute subdi- 
vision of estates, (s) was left to be considered, and provided 
for, by the lords who had the disposal of these female 
heiresses in marriage, {t) 

None are called parceners by the common law, but &« 
males, {u) or the heirs of females, who come to lands by 
descent. Therefore if two daughters, coparceners, die 
leaving one of them a son, and the other three daughters, 
the son of the one is coparcener with the daughters of 
the other ; so that men descending of daughters may be 
coparceners as well as women, {x) If two or more sis- 
ters purchase lands together, they are called joint te- 
nants, (j^) , Parceners always claim by descent : but joint 
tenants always by purchase. So that no lands can be held 

(p) Co. L. 16S« h. L. 241,265. PuHea v. Palmer, 5 Mod. 

(9) Litt. s. 241. 72. Page r. Stedman, Garth. 364. 

(r) "Pq^U tit. *< Descent by custom." («) See anle^ p. 7S. 

« Gavelkind.'' Bat there is no dif- (OSee 2 Bla. C. 216. 

fereoce in point of estate between (ti) Otherwise by Custom. See fouU 

parceners by the common law, and tit. Gavelkind, 

parceners by custom. See Leigh v. (x)Co.L. 164. ^. $eejio«l,CanoiiIT. 

Shepherd, S Brod. & B. 465. ; also Co. (^) Litt. s. 254. 
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ia coparceRai'y;, but estates of iDheritance^ which are of a 
descendible nature : whereas there may be a joint te- 
nancy of an estate for life or years, {y) 
' In the case of coparceners^ sometimes the descent is in 
stirpes, that is^ according to the stocks or roots ; and some- 
times m capita, to. heads. As if a man has issue two 
daughters^ and dietD> this descent is in capita, that is^ that 
every one shall inherit alike, {z) 

The descent in stirpes we shall have occasion to con*- 

aider in the explanation of the next canon of descent, (a) 

The nature of the estate of coparceners is this^ that 

ihey are properly entitled each to the whole of a distinct 

moiety ; (6) they have a unity^ thou^ not an entirety^ of 



(^) 9 Bte. C. iss. 

iz) Co. Lilt. 1S4 a. 

(a) Post J p. 

(b) Co. L. 169, 4. It wiU be proper 
in Ibis place to consider, besides co- 
parcenary, tbe nature of estates in 
jointenancy and tenancy in common. 

A jointenancy is wbere an estate is 
liviited to two ^r mote and their 
beirs, or to two or more and the sur- 
TiYor, and the heirs of such survivor. 
Jotntenants always taike by purchase, 
and h«ire efaal. flares in the whoIe> 
are setsad per mU ft per toutt and 
have one and the same interest, aris- 
iBf by one and the same conveyance, 
covmycaciBfat one and the same timo, 
and held by one and the same undi- 
vided possession : for without this 
fourfold unity of interest, title, tinoe, 
and posseision, there cannot be a 
Jointenancy. (a) From this principle 
of the unity of the estate of jovnte- 
nants arises the doctrine of survivor- 
ship among them, by which, when two 
or more persons are seised of a'joint- 
estate, the entire tenaiKy w^^n Ihe 
death of any of them remaias to the 
survivors, and ultimately to the iast 
survivor. The interest of jo inleaants 

(a) See2«a. 



is not only equal or similar, but Is 
also one and the same. While the to- 
nancy continues, each has a concurs 
rent interest in the wholes and there- 
fore, on the death of his companion, 
the sole interest in the whole remains 
to the survivor, who will then become 
a tenant in severalty. Id, ib, 185. 

Tenancy in common is wbere two 
or more persons hold bj several and 
distinct titles, but by unity of pos- 
session, because none knoweth his 
own severaky, and therefore tbey aH 
occupy prom^uously. Tenants i|i 
common take by purchase. They 
have separate freeholds^ not being 
seised p$r mieeiper tout^ as are Join- 
tenants. The only necessary onity in 
their estates is that of possession ; and 
there may perhaps be an entire dis- 
union of interest, of title, and of 
time. 

Tbey properly tske by distinct 
moieties } as4 having no entirety 
of interest, there ia coasequently no 
beaeftt o^ ^iMrivorsbAp between tbcnti 
but each one's shas e sball ^ to bis 
own represfaMfve. 

Whffi 4e title by jM«t tenancy or 
by <;«parcefliary ceases by tbeabcsui^ 

C. 1||pO>— 184. 
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interest^ and of course there is no jus accrescendi or be- 
nefit of survivorship between them : for each part descends 
severally to their respective heirs, though the unity of 
possession continues, (c) 

Thus if a man has two daughters, to whom an estate 
descends in coparcenary, and one dies before the other ; 
the surviving daughter, and the heir of the other, or, when 
both are dead their two heirs, are still parceners ; (d) and 
as long as the lands continue in a course of descent, and 
united in possession, so long are the tenants therein, whe- 
ther male or female, called parceners. 

But if the possession be once severed by pairtition, the 
occupation and descent, which before were in common, 
become several and distinct : they are no longer parce- 
ners, but tenants in severalty. Or if one parcener aliens 
her share, though no partition be made, then are the 
lands no longer held in coparcenary but in common, (e) 

Though half-blood is an impediment to succession by 
descent from one daughter to another, as we shall here- 
after see, (/) yet it does not prevent daughters of the 
half-blood to each other from taking an estate together as 
heir in coparcenary to their common parent, because the 
descent is immediate from the parent. Thus Lord Hale 
says, (g) ''all the daughters, whether by the same or di- 
vers venters, do inherit together to the father." There- 
fore if A. marries B. who dies leaving issue a daughter, 
and A. afterwards has issue one or more daughters by C, 
his second wife, and dies ; all these daughters shall take 
the estate in equal shares among them in coparcenary, be- 
ing equally his children. So Robinson says, all the daugh- 

tioD of one of the tenants (unless it f Cru. Dig. tit IS, 19, 90. 

be by partition) it then becomes a (ir)2Bla. C. 181. 

tenancy in common. And we may (d) Co. L. Ii4. 174. 

conclude by observing that tenancies (tf)*Litt. s. 309. Sav.'llS. note (b) 

in common differ only from tenan- aniCf p. 77, 8. 

cics in seyeralty, in the blending and ( /) See potiy Canon VI. Chap. 9. 

unity of possession. See further on sect. 2. 

these subjects, 8 Bla. Com. Ch. 18. (g) Hist. C. L. c 11. Rule IV. ante, 

Walk. Princ. 79—89. Prest. Estates, p, 45, 
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ters by different wives succeed to the inheritance of 
which their father was either seised in his own right ; or 
to which their father would have been heir^ had he sur- 
vived the person last seised, And the daughters by se- 
veral husbands succeed^ in the same manner^ to the inhe- 
ritance of their mother. (A) 

Sometimes on partition^ a rent is granted by one co- 
parcener to another who takes the smallest share of the 
inheritance^ by way of equalizing her portion. Thus Lit- 
tleton says^ '^ if two houses descend to two coparceners^ 
one worth twenty shillings a year^ and the other but ten 
shillings^ each parcener shall have a house^ but she who 
has the house worth twenty shillings a year^ shall pay to 
the other and her heirs^ five shillings a year^ that the parti- 
tion shall be equal, (t) This kind of rent is called a rent 
for owelty or equality of partition^ and might formerly 
have been granted without deed ; and where a rent of this 
kind is granted generally^ it shall issue out of the grantor's 
share^ and shall go in coparcenary, (k) 

There are exceptions to this rule of joint succession in 
coparcenary among the females^ in the instances of the 
Crown and of dignities : for^ as to the former^ the suc- 



(Jk)Rob.Iiih.S7,S8. See also Walk. 
Desc. 159. n. (fr). Bro Ab.De8e.pl. 
80. 1 R. Ab. 687. Hale C. L. c. 11. 8 
Bla.C. 831. 

Si vero kabuerii quia phtres uxoreSy 
€t e* quiHkei earumfiUum vel JUias, 
omne$ pi<t eruni pareg ad kceretHta- 
tern patrU^ eodem modo ac H omnet 
eswent es eddem matre, Glanv. 1. 7. c. 
S. PoieHt etiam qui$ hakere pluret 
JUias de und matre^ et piurea de aUdj et 
sii dnt onrnei parHeipew, et eapaces hte- 
redUatU patertue descendenlU^ quau" 
turn ad luereditatem patemam deseen- 
dentem ; non erunt tamen partieipes et 
capaces quantum adperquUitumfratrU 
vel tororis, qui nonfuerint de eddem 
matre. Bract Tr. 1. 1. 8.C.30. 9. 3. 66. b. 



St Titiue piures fiHae reliquerit de und 
matre vel dtversU gemtas ; omnei pa^ 
riier vocanda tunt ad iueceeeionem et 
ad eapadtatem fuereditatU patem^^ 
et erunt pro una hterede quamvie ani- 
m€B diverue, Fleta, 1. 6. c. i. s. 17. 
PluraUtet defemet Heome est de $oers 
parceners^ L ql. q. de$ $oient engen- 
dre$ d, nme mere^ ou de plusun q, $e 
profert toutes en leu de un heir, et 
veule ne eat plu9 reeeyvable a autr, ne 
nule ne purra estr* autry heir. Britt. 
€.119. DeSueeeis. 

(t)LiU. s. 851. 

{k) Co. L. 169. b, 2 Cru. Dig. 58. 
For Uie several properties of Uiis spe- 
cies of rent, see po$t, lit. " Rents." 



80 Canon III. — Coparcenary. [crap. yi. 

cession by primogeniture txke^ place among the females^ 
for regntmi non est divmhile ; (/) and in the latter in- 
stance^ where several daughters of females are the next 
in the line of succession to a title of honour^ it is in sus^ 
pense or abeyance^ till the king shall declare his pleasure ; 
for he being the fountain of honour^ may confer it on 
which of them he pleases, (m) 

Q) See fo$t, <« Descent of The («i) SeefMl, tit. «< BifnitiM.*' 

Crown." 
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THE fourth canon^ or rule> (a) '' that the lineal descend- 
ants^ in infinitum^ of any person deceased shall represent 
their ancestor ; that is^ shall stand in the same place as 
the person himself would have done^ had he been living/' 
contains a single rule^ viz. 

Jus representationis, (or right of representation.) 
Formerly, when any person died, leaving a younger 
son and a grandson, (the child of his eldest son who was 
dead,) there was much difficulty in determining the right 
of succession as between the son and the grandson. Some 
thought the younger son was more properly the right heir 
than the grandson ; for, the eldest son not having lived 
till he became heir, the younger son, by outliving both 
his brother and father, ought properly to succeed to his 
father's possessions. But it was at the same time the opi- 
nion of others, that the grandson should be preferred to 
his uncle ; for, as he was heir of the body of the eldest 
son, and had his father lived would have been entitled to 
all his rights, it was considered that he should more pro* 
perly represent, and succeed in the place of, his father : 
and Glanville was of this latter opinion, unless in those 
instances where the eldest son 1iad been foris-famUiated 

(«) 8«e «iil«, p. 44. 

6 
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by his father. (6) But when the eldest son had^ during 
his father's life^ done homage to the chief lord of the fee 
for his father's inheritance^ as was frequently the case, 
and died before his fether^ it was an established rule that 
the son of such eldest son should be preferred to the uncle, 
although there had been such foris-familiation. (c) 

Thus^ then, the law stood about the time of Henry the 
Second, when Glanville wrote. The uncle was certainly 
nearer of kin to the common stock than the nephew by 
one degree : but the nephew, as the representative of 
his father^ has the right by primogeniture. Again, the 
uncle was^ in most cases, better calculated to perform the 
services attached to the descending feud^ which was, in 
these times^ a great bar to the establishment of the rule ; 
and he had generally the superiority in interest and 
strength to confirm his pretensions^ and annihilate the 
right of his nephew. Thus we find that King John, 
who kept his nephew Arthur from the throne by disput- 
ing this right of representation, did all in his power to 
abolish it throughout the realm : (d) but in the succeed- 
ing reign of his son Henry the Third, notwithstanding 
the tide of opposition which it had to stem and the diffi- 
culties with which it had to contend, this rule of the doc- 
trine of representation was indisputably settled, (e) and 
has since remained unaltered and unobjected to. 

Thus Lord Hale lays it down as a rule that '^ all the 

(ft) This was when a father assigned (e) See Reeves' C. L. 110, 1 1 1. 
to his son part of his land, and gave (lO Hale's C. L. But the princes of 
him seisin thereof; and did this at the Normandy still adhered to Arthur- 
request or with the free consent of '* Sieut dominp Ugeo cm, dieenie$, ju- 
the son himself, who expressed him- dicium ei eonsuetudinem esse ilUrum 
self satisfied with such portion: and regionum, ut jirihuru»^ fiUu8 fratrU 
it was clear law that in such case the seniority in patrimomo aibi deHU ei Jut- 
heirs •f the son could not demand, as redUatCy avuneuio mo wccfdat eodem 
a;gainst their uncle or any one else, jure, quod Gualfridus, pater ejus esoei 
any more of the inheritance of the h4ibHurut, m regi Richardo defltncio 
grandfather than what was so assigned oupervixinei:^ Hale, 6th Bdit. 144. 
to their father; though the father Oalr. Feud. 171, 9. 
himself, had he survived the grand- (e) Dalr. Feud. 171, 172. Bract. 
father, might notwithstanding have I. 2, c. 30. s. «. See 2 Bla, Com. 220, 
claimed more. 1 Reeves C. L. 110. 221. 
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descendants from such a person, as by the laws of Eng- 
land might have been heir to another, hold the same right 
by representation as that common root from whence they 

are derived/' (/) \ 

So Robinson expresses it, (g*) that where a descendant, 

or other relative of any person seised, would have been 
heir to the person seised, if such descendant or such other 
relative had survived the person seised ; the descendant 
(of such deceased descendant or of such deceased rela- 
tive) who is the heir of such deceased descendant, or of 
such other deceased relative who would have been heir, 
always succeeds to the inheritance upon the death of the 
person seised, in the same manner As if such deceased 
descendant, or such other deceased relative, had died 
actually seised of the inheritance : the lineal heir of such 
deceased heir apparent, or of such other deceased person 
who might have been heir, had such deceased person sur- 
vived the person seised, being* considered, with relation 
to the descent and devolution of the inheritance upon such 
lineal heir, always and in all respects quasi alter idem, 
with such deceased heir apparent, or with such deceased 
person who might have been heir had he or she survived 
the person seised. 



(/) Hist. C. L Rule S. See ante, 
p, 45. The Jewish succession was 
directed in the same manner : but the 
Roman was in some respects differ- 
ent from it. In the descending line 
the right of representation continued 
m infinitum^ and the inheritance still 
descended in ttirpet : as if one of three 
daughters died, leaving ten children, 
and then the father died ; the two 
surviiring daughters had each one- 
third of his effects, and the ten grand- 
children had the remaining third di- 
vided among them. And so among 
collaterals, if any person of eqaal 
degree with the persons represented 
werestijl subsisting (as if the deceased 
left one brother, and two nephews the 



sons of another brother) the succes- 
sion was sUII guided by the roots : but 
if both the brethren were dead, leav- 
ing issue, then their representatives in 
equal degree became themselves prin- 
cipals, and shared the inheritance per 
capita^ that is, share and share alike ; 
they being themselves now the next 
in degree to the ancestor in their own 
right, and not by right of representa- 
tion. So if the next heirs of Titins be 
six nieces, three by one sister, two by 
another, and one by a third, — ^his in- 
heritance by the Roman law was di- 
vided into six parts, and one given to 
each of the nieces. See 2 Bhk. Com. 
217, 818. 
(r) Rob. Inh. Rule ?. p. S8. 



G 2 



84 Canon 1\, — Right of Rq^resenlation. [chap. vii. 

The representatives are in law in the same right of 
worthiness and proximity of blood as their root was^ that 
might have been heir^ had he been living. Hence it is 
that the son or grandchild^ whether son or daughter of 
the eldest son^ succeeds before the younger son ; and so 
through all the degrees of succession by the right of re- 
presentation the right of proximity is transferred from the 
root to the branches^ and gives them the same preference 
as the next and worthiest of blood. (A) 

This rights transferred by representation^ is infinite 
and unlimited in the degrees of those that descend from 
the represented ; for the son^ the grandson^ the great- 
grandson^ and so all downwards in infinUum, enjoy the 
same privilege of representation as those from whom they 
derive their pedigree had. (t) And from hence it fottowsy 
that the nearest relation is not always the heir at law ; as 
the next cousin^ jure representalionis^ is preferred to the 
next cousin jure propinquitatis. {k) Proximity of bloody 
therefore, is twofold; either positive^ or representative. 
It is positive when parties claim in their own individual 
rights as between the second and third son^ or between 
the uncle and grand uncle. It is representative when 
either of the parties claims as being lineally descended 
from another, in which case he is entitled to the degree 
of proximity of his ancestor. Thus, the grandson of the 
eldest son of any person proposed is entitled, before the 
second son of such person, though in common accepta- 
tion nearer by two degrees ; and this principle of repre- 
sentative proximity is by the law of England so peremp- 
tory that a female may avail herself thereof to the total 
exclusion of a male claiming in his own right ; for in 
descents in fee-simple, the daughter of the eldest son 
shall, as claiming by representation of her father, succeed 
in preference to the second, or younger son. (/) 

CA) Hale» c. 1 1 . See Co. Lit. 10 b. quUatU. 

vhere a division is made of Uie term (•') Hale, ell. 

*• next of blood,'* into next jure re- {k) Co. Lit 10 b. 

preieniaiianut and next Jureprepin- ^/) See 3 Cru* D. S78, S79. 
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This taking by representation is called succession in 
stirpes, according to the roots ; and thus Lord Coke says, 
if a man hath issue two daughters, and the eldest hath 
issue three daughters, and the youngest one daughter, all 
these four shall inherit : but the daughter of the youngest 
shall have as much as the three daughters of the eldest, 
ratione stirpium, and not ratione eapitum ; for, in judg- 
ment of law, every daughter hath a several stock, or 
root, (m) Also if a man hath issue two daughters, and 
the eldest hath issue divei*s sons and divers daughters, and 
the youngest hath issue divers daughters, the eldest son 
only of the eldest daughter shall inherit, for this descent 
is not in capita, but all the daughters of the youngest 
shall inherit, and the eldest son is coparcener with the 
daughters of the youngest, and shall have one moiety, 
that is, his mother's part ; so that men descending of 
daughters may be parceners as well as women, (n) 

So if the next heirs of any man be six granddaughters, 
that is, three by one daughter, two by another, and one 
by a third, — the three who represent one daughter would 
take one third amongst them, (or each one ninth part of 
the whole ;) the two who represent another, would have 
another third between them ; and the remaining third 
would go to the one child who is the sole representative 
of her mother, (o) 

If a man has two daughters, and the eldest dies in the 
life of the father, leaving six daughters, and then the 
father dies, the youngest daughter shall have an equal 
share with the other six granddaughters ; that is, the 
daughter shall have a moiety, and the six granddaughters 
one twelfth part each of the inheritance ; because they 
stand in representation and stead of their mother, who 
could have had but a moiety. (/>) 

This mode of representation is a necessary consequence 
of the double preference given by our law, first, to the 
male issue, and next, to the first-bom among the males, 

(m) Co. Lit. 16 1 a. and h. , (o) See 2 Bla. Com. SIS. 

(«) Id. 164 b. yinte, p. 76. (p) Hale's C. L. c. 11. 
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to both of which the Roman law is a stranger. For if, 
by the laws of descent in England, all the children of 
three sisters were to take per capita^ in their own right as 
next of kin to the ancestor, without any regard to the 
stocks from whence they sprung, and those children 
should be partly male and partly female ; then the eldest 
male among them would exclude not only bis own bro- 
thers and sisters, but the issue of the other two daughters : 
otherwise the law must be inconsistent with itself, and 
depart from the preference which it universally gives to 
the males, and of them the first-born, among persons in 
equal degree. But by our division of the inheritance by 
representation according to the roots or stirpes, the rule 
of descent is kept uniform and steady : the issue of the 
eldest ^son excludes all other claimants, as he himself 
would have done had he been living ; but the issue of 
two or more daughters divide the inheritance between 
them, provided their parents would (if living) have done 
the same. And among these several issues, or representa- 
tives of the respective roots, the same preference of males, 
the same right of primogeniture among them, and the 
same joint succession in coparcenary among the females 
obtain, as would have been observed at the first among 
the roots themselves, the sons and daughters of the de- 
ceased, {q) Thus, 

If a man has three daughters only, C, D., and £. ; 
— ^C. dies leaving two sons, — D. leaving two daughters, — 
and E. leaving a daughter, and a son who is younger than 
his sister : the descent will be thus : — 

A. 

._ I 



C. D. K. 

J I I 



Eldest Youngest Daughter. Daughter. Daughter. Sob. 

son. son. 

1-sd. i-eth. i-eUi. i-sa. 

Here, when the grandfiaither dies, the eldest son of C. 
shall succeed to one third in exclusion of the younger; 

{q) See 2 ftla. Com. 218. 
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the two daughters of D. to another third in coparcenary ; 
and the son of £l. to the remaining^ thirds in exclusion of 
his elder sister^ and all these will together be copar- 
ceners, (r) The same right of representation, guided 
and restrained by the same rules of descent, prevails 
downwards in infinitum^ as if the son of E. had died 
likewise in the lifetime of A. leaving issue either male or 
female, such issue would be entitled to succeed to a part 
of the inheritance together with the representatives of C. 
and D., to the exclusion of the other children of E. and 
their representatives. 



The rules which we have hitherto had under our con- 
sideration, and the illustrations of those rules which have 
been as yet offered for the attention of the reader, have 
related almost exclusively to the line<il descent of an estate 
in the direct line downward, (s) We shallnovv have to 
enter upon a much wider field of enquiry in contemplat- 
ing the following rules of collateral descent, and also those 
which have preceded, as far as they are applicable, to the 
subject under cortstderation. 

(r) Sec anUy ch. 6. s. 2. p. 76: (t) Sec ante. Rule 1. p. 4T. 



CHAP. YIII. 



CANON y. 



THE fifth canon or rule^ (a) '' that on faflure of lineal 
descendants^ or issue of the person last seised^ the inhe- 
ritance shall descend to his collateral relations^ being of 
the blood of the first purchaser^ subject to the three pre- 
ceding rules ;'\h) — involves the following considerations, 
viz. 

I. Collateral descent. 

II. The blood of the first purchaser. 

III. The three preceding rules, as applicable to coBa- 
teral descent. 



SECT. I. 

Of Collateral Descent, (c) 

Collateral descent is that which takes place to persons 
who spring out of the side of the whole bloody as another 

(a) See Mff , p. 44. |rree, may inherit iad have the ImmI 

(ft) Thus LitUeton sayi, (s. 8.) « If as heir to him.*' 

a man purchase land in fee simple, and (c) The first mode of intrtidacios 

die without issue, he who is his next collateral descent will be considered 

consin collateral of the whole blood, in the next 
bow far soerer he be from him in do- 
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branch thereof, — such as the grand&tber's brother^ fa- 
ther's brother^ and so downward, (d) Therefore if a man 
purchase land in fee simple^ and dies without issue ; for 
default of the right line he who is next of kin in the col- 
lateral line of the whole bloody though never so remote^, 
comes in by descent as heir to him ; for there is next of 
kin by right of representation^ and by right of propin- 
quity^ or nearness of blood, (e) 

Every person who is descended or propagated from the 
same stem^ (i. e. from the same male or female lineal 
ancestor J from which any other particular person is de- 
scended or propagated^ and who is neither the immediate 
parent or the progenitor^ nor the progeny of such parti^ 
cular person^ is properly and aptly denominated or defined 
to be a collateral relative. And where any person is the 
collateral relative of any other person^ all the descendants 
from such persons^ reciprocally and respectively^ are col- 
lateral relations. And therefore^ on the other hand^ every 
person who is descended from the same stem from whence 
any other person is descended or propagated^ and who is 
not the collateral relative of such other person^ must ne- 
cessarily be either his or her lineal ancestor or descend- 
ant. (/) 

The doctrine of collateral relations agrees with the 
lineal in this respect^ that they descend from the same 
stock or ancestor ; but they do not^ like the lineal^ descend 
the one from the other. Collateral kinsmen are such as 
lineally spring from one and the same common ancestor^ 
mrho is the stirpa or root^ the stipes, trunks or com- 
mon stock from whence these relations are branched 
out. (g) 

It is observable that the collateral relationship is inva- 
riably of a reciprocal nature: thus^ for instance^ the 
nephew is the collateral relative of the uncle^ and the 

(4 1 Inst 10, 11. (/) See Rob. 95, 86, 87. 

(«) Litt 8. I Ventr. 415. 3 Rqi. (g) 8 Bia. Com. 804. 
40. See onle, p. 84. 
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uncle IB the collateral relative of the nephew ; and so on 
through all the other degrees of kindred of this descrip- 
tion. (A) 






ana 



mmmam 



SECT, 11. (t) 



The first purchaser^ perquisitor, in its strict legal defi- 
nition^ is he^ who first acquired the estate to his familyy 
whether by sale, or by gift, or by any other mode, except 
only that by descent, (j) Lord Hale (Ar) says, that who- 
soever derives a title to any land must be of the blood to 
him that first purchased it. {I) 

None, says Lord Coke, can be heir to lands, who is not 
of the blood of the first purchaser ; {m) and, therefore, if 
a man inherits lands as heir to his father, and dies with- 
out issue, it shall descend to his heir of the part of his 
father ; and the heir of the part of his mother shall never 
take, for he (the heir of the part of the mother) in not of 
the blood of the first purchaser : and if there is no heir of 
the part of his father, the land escheats, (n) 

So if A. purchased land and marries B., his issue and 
all of the blood of A. may inherit; but none of the blood 
of B. shall ever inherit, {o) So if B. was the purchaser, 
none of the blood of A. could ever inherit, (p) 



(A) Rob. Inh, 25. 

(0 Division, anle^ p. 88. 

(j)See anie^ Introductory Chap- 
ter. 

{k) C. L. 324. Sixth g;eueral rule. 
See ante^ p. 45. 

(Q This rule is almost pccbliar to 
our own laws, and those of a similar 
feudal origin, as the law of Nor- 
mandy. Gr. Custom, c. 25. It was 
entirely unknown among the Jews, 



Greeks, and Romaas : none of whoie 
laws looked farther than the person 
himself who died seised of thecstate; 
but assigned him an heir without eon^ 
sidering by what title be gained it, or 
from what ancestor he derived it. 
Hale's Hist. 2 Bla. C. 220. 

(m) Co. L. 12. «. 

in) Litt. s. 4. 

(o) Co. L. 12. 0. 

0) u. 
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Feuds were originally precarious^ and held at the will 
of the lord. But this uncertain mode of tenure was not 
sufficient to answer the expectations of (he vassals^ and to 
attach them sufficiently to the interests of their lords. 
They soon therefore were held for one year certain^ and 
then for life. And even at that time the son of the tenant^ 
who was called nativus^ was after the deaths generally ad- 
mitted to the feud^ of his father^ unless he was disabled 
from performing the services attached to the feud or had 
justly rendered himself obnoxious to the lord, (q) 

This appears therefore not to hkve followed as a matter 
of course^ and the heir usually paid a relief for the re-' 
newal of the feud : that is^ a sum of money was claimed 
by the lord from the heir^ as a fine for taking tip the es- 
tate^ which lapsed by the death of the tenant, (r) 

Feuds were next extended beyond the life of the first 
tenant to his son or sons absolutely; and subsequently 
grandchildren were allowed to succeed to sons^ and bro* 
thers to brothers. 

But when feuds thus became hereditary in the person 
of the first vassal or feudal tenant, it was requisite that 
ev^ry one, who claimed as heir to the feud, should be of 
the blood of, or lineally descended from him. (s) The rule 
was frater fratri, sine legitimo hierede defuncto, in bene^ 
ficio^ quod eorum patiis Juit, succedit. Sin autem unus 



(q) Craig. De Jure Feud. 80. 81. 
Ideet hereditaria tuccessio turn non 
erat infnidtBj nativi tatnen hi tenentes 
dicebantur ut apud noshoda^ qvos^ 
nisi juita offenate cAu$a preceaterit^ 
ei ad serviendum non iuficerent^ du- 
rum erat a mis pos8es$ionibu8 re- 
movere. 

(r) WrigbtTen. 15. Craig. De Jure 
Feud. 80. 81. See 1 Cru. Dig. S4. 
ReUfrium e$t pre$taiio httredum^ qui 
quum veteri jurefeudaU npii poterani 
aueeedere in feudist cadueam et incer- 
tarn Juereditatem relevakant, solutd 
tummd vel pecunias veialarium rerum 



pro Mverntate feudorum. Scbilt See 
Wright Ten. 

But though relief was at that time 
made for the purpose of securing the 
succession, which was then entirely 
at the will of the lord ; yet it never- 
theless appears to have been conti- 
nued after feuds became hereditary. 

(«) Tandsm factum ett ut feuda 
wm ioium ad degeendentes tii perpe- 
tuum trantirent, ted etiam ut ad col* 
laterale$t qui es prima vataUo deueen- 
debant, in infinitum continnarentur, 
Craig. 
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i fratribus i domino feudum acceperit, eo defuncto, sine 
legitimo hxeredey frater ejus in feudum non succedit. (t) 

Therefore if a person died seised of a feud which he 
himself had newly acquired or purchased, which was 
called by the feudists a feudum novum, {u) it could de- 
scend to no one but his own issue or lineal descendants : 
for even a brother could not succeed, as he was not of the 
blood of the first purchaser ; unless by an express proyision 
in the constitution of the feud the collaterals were allowed 
so to do ; (x) the merit of their blood being deemed part 
of the consideration : but this not so strictly in right of 
heirship^ as by way of remainder^ under the original char- 
ter or grant, (y) 

But if the feud was antiquum aut patemum, (z) that is, 
if it had descended to the person dying seised from his 
father or any of his ancestors, then his brother, or any col- 
lateral relation who was descended from the first feudatory 
might have succeeded to him. In jure enim descendentes 
tantummodo succedunl in feudo novo, itaque feudum 
novum ad coUaterales ex parte patris nunquam pertinebit, 
cum in feudo anliquo etiam coUaterales succedunt. (a) 

Therefore if the fietther had purchased lands, and it bad 
descended.to the son, and the son had died without issue, 
and without any heir of the part of the father, it should 
never have descended in the line of the mother, but es- 
cheated. For though the consanguinei of the mother 
were the consanguinei of the son, yet they were not of 
consanguinity to the father^ who was the purchaser. But 



(t) Dalrjmple, Fead. 175. The 
way in which the word ** legitimo,''* 
is used in this rule clearly con- 
firms the aboTe position, that an heir 
was such an one only as was lineally 
descended from the first feudatory or 
purchaser. 

(tt) Quod de novo aequisitumfuii ei 
kabel inilium in persond investili^ nee 
k progenitorum tuceeMsione pervemt, 
Wright's Ten. 25. n. (»). 



(*) Wright Ten. 17. 18. 

{y) Dalr. c. 5. 

(%) Patemum $ive antiquum feudum 
id dieiturj in quo quit patris avo vel 
alicui m^jorum, auecedit. Crag. fo. 55. 
Quod jure auecessioms ad aliquem de- 
volutum, Quicunque ex tuperioribuB 
id aequirivU, Feud. lib. 8. t 50. 
Wright's Ten. 25. n. (m). 

{a) Wright Ten. 26. n. (n). 
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if there had been none of the line of the grandfather^ yet 
it might have resorted to the line of the grandmother ; (on 
the father's side) because her consanguinei were as well of 
the blood of the father^ as the mother's consanguinity is 
of the blood of the son. 

The reason for this restriction in the ancient laws of 
descent is to be drawn from feudal principles^ and appears 
to be this : that as the personal service and merit of the 
feudatory or tenant^ and his ability to perform the duties 
of the fief^ were the motive and consideration of the 
grants by which he held it^ in addition to the obligation 
imposed upon him by his fealty to educate his children in a 
full sense of their duty to the lord and with proper discipline 
and qualifications for his service in the wars ; therefore the 
collateral relations of the first feudatory^ whom he could 
not bind by his acts^ and over whose education he could 
not be supposed to have any influence^ were not allowed to 
inherit the feud. (A) 

But when the strictness of the feudal law began to de* 
cline^ and estates began to be considered the subject of 
money^ (c) and to be transferred from one person to ano- 
ther^ {d) it became an object to render them transmissible 
to the collateral relations of the purchaser. In order to 
effect this it became the practice to grant the estate^ which 



(>} H«le*8 Hist ell. Similar to 
this course of feudal descent is that 
of estates tail $ for as in the one, so in 
the other. ** Nomen Jutredii^ in primi 
impestUmrd €jepre$9um, Untum addC' 
$eefuUnie$ ex eorpore primi voiolU 
extendilur; et nau ad eoUaierales^ 
miti ex corpore primi voiaUi eive stU 
pOit de9eendatu:' Cng, 1. 1. 9. s. 36. 
See 2. Bla. C. 881. and |n»«<, tit ** Es- 
tates Uil.'' 

(e) Infeudo noHvo genuino preUum 
«#» admitiiim't nee merees^ aui quid 
aUnd niii mUUarii opera^ but ex gra- 
M ei graiuiU domM bomeJMe ari- 
gimem mfeumptU, Wright Ten. 87. 



(d) For we find that formerly foods 
were not transferable in any way 
either by mortgage, sale, or ezchanget 
nor were they subject to the debts of 
the feudatory. Feuda nan pewwU 
uHo paeio alienariper vaaallosj nee in 
toium, nee in partem quoeunque Hiuio 
five pignorii, venditioni*^ give in amir 
m« saliUem^ seu tiUo prenm dietrae^ 
Honie genere~~nee in aolutum dari 
feudum posiit. AUenationii nemine 
eomprehenditur permnHaUOy nee per^ 
mniari feudum peesU. Fa§allu$ feu- 
dum mttm tine damini eementu op- 
pignare aui kypetkeemre nenpoteet. 
See ik. p. 89, SO. notes (a) and (M> 
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would otherwise strictly be a feudMm novum, to hold tU 
feudum antiquum. 

The effect of this method of grant or conyeyance was 
to impart to the estate all the qualifications of a feudum 
antiquum, or one derived through the ancestors of the 
grantee : by which means all the collateral relatives of 
the grantee^ who were not otherwise disqualified by the 
rules of descent^ were rendered capable of inheriting; 
whether they were on the side of the father or mother of 
such first purchaser; for though the law by fiction sup- 
poses the estate to have descended from ever so long a 
Hne of ancestry^ yet it does not designate any particular 
person, from whom the source of hereditary blood is to 
be considered as derived : and therefore it admits any 
collateral relation^ who can claim from a person, through 
whom the estate might thus in imagination have de- 
scended to the person who really and in fact was the pur* 
chaser; for every one's collateral kinsmen roust be of the 
blood of, and derived from^ some one of his own lineal 
ancestors, (e) 

Therefore if a son purchase lands, and dies without 
issue, it shall descend to the heirs of the part of the fiBither ; 
and if he has none, then to the heirs on the part of the 
mother : because, though the son has both the bbod of 
the fietther and of the mother in him, yet is he of the whole 
blood of the mother, and the consanguinity of the mother 
are consanguinei cognati of the son. 

So if the eldest son purchase lands, and it descends' to 
the youngest son, and he dies without heir on the part of 
the father, it shall descend to the heir of the part of the 
mother, because they have one and the same mother. (/) 

Every grant of lands in fee-simple is at this day a j^- 
dum novum held ut antiquum, without any signification 
to that effect, nor can there be any such thing at this 
period as a grant of a feudum novum to be held ut no- 
vum. 

(f) Sec MfUe, last Section, p. S9. (/) Harg. Co, Lilt IS. «. n. W. 
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It is true that in the instance of estates tail the collateral 
relations of the donee are not capable of inheriting on 
failure of lineal descendants : but this depends on the 
provisions of a particular statute^ and cannot therefore be 
considered as an impediment to the general statement of 
the abjove rule, (g) 

\t is bowever to be observed that when an estate has 
in fact c^esce^ded from any of his ancestors in the course 
of inheritance to the person last seised^ the strict rule of 
the feudal law is still observed; and none are admitted 
but the heirs of those through whom the inheritance has 
passed; for all others have demonstrably pone of the 
blood of the fir^t purchaser, (h) 

Thusj says Lord Hale^ if the father had purchased 
Iands> «ndit had descended to the son^ and the son had 
died without issue^ and without any heir on the part of 
the father^, it should never have descended in the line of 
the mother^ but escheated. For though the eonsangui- 
9261, of the mother were the consa$iguinei of the son^ yet 
they wer^ not of consanguinity to the father, who was 
t|)p purchaser, (i) 

But if there had been none of the blood of the grandr 
fi^^her> yet it ndght have been resorted to the lint of the 
gi:tiMlnmtherj because Itear wnsungwmei were as well of 
thA blood of the f«ther^ as the mother's consanguinity is 
of the blood of the son. Consequeatly^ alto if (he grand- 
father hd4 pjurc^haaed lands, and they bad descended to 
the fotMc,. and from faim to the soo ; if the . soo bfid en- 
tere4> au4 died without issue^ Im Slather's ^Wotbeto or 
sistant or their descendants^ or^. for want of thesis hia 
gre^it-gri^A^^Bkther's brothers^ or listers, or tbeir dj^aceud*. 
ants ; or, for want of them, any of the consanguinity of 
the great-grandfather, or brothers, or sisters, of the great- 
gcau^oiiQitherj ox. their descendants, might have-inherited. 
For the consanguinity of the great-grandmother was the 

(g) See jwsf, tit BsUte Tail. (i) Hale 325. 1 Inst. 13. a. 

Uk) 2 BU. C. 2SS. 
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consan^inity of the grandfather. But none of the line 
of the mother, or grandmother, (that is, the grandfa- 
ther's wife,) should have inherited, for that they were 
not of the blood of the first purchaser. 

And the same rule, as we shall see hereafter, holds i 
converso in the case of purchases in the line of the mo- 
ther^ or grandmother. They shall always keep in the 
same line in which they were settled on the first pur- 
chaser, (k) 

This then, says Sir. W. Blackstone, is the great and 
general principle upon which the law of collateral inhe- 
ritances depends ; that, upon failure of issue in the last 
proprietor, the estate shall descend to the blood of the 
first purchaser ; or, that it shall result back to the heirs 
of the body of that ancestor, from whom it either reaOy 
has, or by fiction of law is supposed to have, originally 
descended : according to the rule laid down in the Year- 
books, (0 Pitzherbert, (m) Brook, (n) and Hale, (o) '^that 
he who would have been heir to the father of the de- 
ceased,'' (and, of course, to the mother, or any other real 
or supposed purchasing ancestor,) '' shall also be heir to 
the son.'" (p) 

But it must be mentioned that though it is necessary 
that a person who would succeed must shew himself to be 
of the blood of the first purchaser ; yet, where the per- 
sons who inherit, succeed, or derive title to the inherit- 
ance, by virtue of remote and intermediate descents from 
the purchaser, it vrill be sufficient if they are related by 
half-blood only to the purchaser, or to such other remote 
and intermediate ancestors who were formeriy and inter- 
mediately seised of the inheritance in the regular coarse 



(It) Hale 896. 


(p) This maxim holds anivorsaUy 


(1) M. IS Sd. 4. U. 


except ia Uie ease of a broUier or 


(M)Ab.T.DoMeiilS. 


sister of the half-blood i which ex- 


(n) lb. 38. 


ception depends on one of the provi- 


WCL 


sions of the next canon of descent 




See Canon 6. sect. S. 

• 

• 
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of descent from the purchaser^ provided^ according to 
the rule which follows, they are the worthiest legal rela- 
tives of the whole blood to the person last seised. (9) 



SECT. III. 



Collateral Males preferred to Females. 

The last clause of this fifth canon intimates that the 
descent of estates in the collateral line is regulated by the 
several provisions of the three preceding canons, which 
refer also to lineal descent, viz. 

1. That the male issue shall be admitted before the 
female, (r) The reasons which have been already given 
for this rule in the lineal descent are equally applicable in 
support of its operation in the collateral line. And there- 
fore Lord Hale says, — '^ In all descents immediate, the 
male is preferred before the female, whether in succes- 
sions descending, ascending, or collateral. Therefore, 
in descents the son inherits, and excludes the daughter ; 
the brother is preferred before the sister ; the uncle be- 
fore the aunt, (s) 

2. That when there are two or more males in equal 
degree, the eldest only shall inherit, (t) This doctrine 
of primogeniture among the males prevail? as w^ell in the 
collateral as in the direct line ; for the eldest male, whe- 
ther son, or brother, or uncle, excludes the younger, (u) 

3. That all females in equal degree shall inherit toge- 

(q) Rob. Inh. 45. See poit^ Canon (i) Hale C. L. 321, 322. 
VI. Sect. II. (0 See ante, p. 44. 

(r) See ante, p. 44. (u) Uale*s C. L. 324. 

H 
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ther ; {x) and so Lord Hale says, '' all the daughters, 
whether by the same or divers venters, do inherit toge- 
ther to the father ; and ^11 the sisters by the same venter 
do inherit to the brother, (y) 

4. That the lineal descendants, in infinitum, of any 
person deceased, shall represent their ancestor. (2) The 
right of representation also is a necessary point to be con- 
sidered in finding out a collateral heir ; and therefore, 
though in the Table of Descents a person may be desig- 
nated to succeed as a grandfather's brother, yet if he be 
dead, the law does not stop there, but searches among all 
his representatives, among the descendants from his body, 
to find out one who has the other qualifications of an 
heir ; and such grandfather's brother is supposed to repre- 
sent a whole class of persons of whom he is the stock, or 
root ; which class must entirely fisiil before we look for 
the heir among any other persons or classes, whether in 
any other whether higher or lower degree, (a) 



(t) See antcy p. 44. 

iy) Id. 

is) Id. 

(«) ThefoHpwij^ezceUeDtlegaland 
historical oba^nrations and deductions^ 
relating to the doctrine of representa- 
tion, are to be foaad is Dalrymple 
on Feuds, Cfa. V. 9. 8. p. ITS. « The 
right of representation was more 
slowly introduced into the collateral, 
than into the descending line; and 
consequently it took loi^«r time to 
be firmly established io that line than 
in the other. 

^* In the original hiw of nature re- 
presentation must be iinkuown ; those 
who are nearest in blood tp a man, 
will be conceived to be nearest con- 
nected with iiim. Afterwards, it is 
observed to be a hardship that child- 
ren bred up in a rank suitable to that 
of their father, and with a prospect 
of succeeding to his rights, ^ould be 
cut off at once from that rank and 



that prospect It comes to be observed 
as a farther hardship, that a woman 
who has married oae seemingly her 
equal should, by his untimely death, 
lose not only her husband, but see 
her children reduced to beggary. 

** These considerations bring in the 
right of representation in the descend- 
ing line: but the same considerations 
do not occur in the collateral line. 
The children of a brother or cousia 
have not the prospect of succeeding 
to their uncle^s or cousin's estates, 
because it is always to be supposed 
every man is to have children of his 
own ; it is therefore no hardship upon 
them to be removed by another uncle, 
or another cousin, from a succession 
to which they could have no views. 

" Thus representatioa must be late 
of coming into the collateral line ; and 
when it comes in, it does so rather by 
analogy of the other than by princi- 
ples of its own. 
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** The steps by which, io priyatestte- 
esssioM* it came into the collateral 
liae in Great Britaia, or even in anj 
other country in Europe, are ex- 
tremely difficult to foe traced, and 
perhaps are not very certam when 
they are traced i therefore we nmst 
iopply them by the progress of the 
same representation in public succes- 
sions. 

" In tiiTse last successions it is plain 
that representation was originally un- 
known. In the histories of modern 
Europe, for a long tract of time, 
whererer a succession opens to colla- 
terals, the nearest of blood takes to 
the exclusion of representation. 

*' In the time of Bdward I., when re- 
presentation in the descending line was 
tolerably well established throughout 
Europe, the point was so doubtful in 
the collateral line, that upon the death 
of Margaret of Norway, and the dis- 
pute for her succession between her 
cousins Bruce and Baliol, not only the 
eighty Scotch commissioners named 
by the candidates, and the twenty- 
four Euglish named by King Edward, 
were long doubtful, but all Europe 
was doubtful, which side ought to 
prevail. The precise question in the 
end put by the king to the com- 
misnoners, was, — ' fFhether the more 
remote bjf one degree in 9Ucce$rion^ 
eondngfrom the eldest sUter^ ought to 
exclude the nearer by a degree, com' 
tng from the $econd eister f* And on 
the answer importing that representa- 
tion should take place, judgment was 
given for Baliol. 

*' The Scotch writers of those days 
are positive this judgment was wrong ; 
the Englbh writers of those days are 
as positive that it was right. These 
different sentiments are reconcileable. 
In England at that time representa- 
tion in collateral succession was be- 
ginning to take place, and this ad- 
vance of their own nation the English 
made the measure of their opinion. 



¥ 



The Scotch, on the other hand, at the 
same period, had not arrived the same 
length: this species of representation 
was unknown to them $ and therefore 
they disapproved of the judgment. 

'^ Solemn as this decision was, yet 
even in England a century afterwards 
the right of representation io this line 
was so fiu* from being complete, that it 
was the same doubt which in the dis- 
putes between the houses of York and 
Lancaster laid the kingdom for ages 
in blood. On the abdication of Ri- 
chard the Second, the two persons 
standing in the right of the Crown, 
were his two cousins, the Duke of 
Lancaster, son of John of Gaunt, who 
was fourth son to Edward the Third, 
and the Earl of Jdarch, grandson to 
Lionel Duke of Clarence, who was 
third son to the same prince. It was 
the doubt concerning the rights of 
these persons, and therefore, in con- 
sequence of the uncertainty whether 
representation in collateral succes- 
sion should take place, from which 
all the miseries attending the compe- 
tition ensued. 

** Even in later times, and when the 
growth of law was much firmer, it 
was on the same ground that, upon 
the death of Henry the Third of 
France, the League set up the Cardi- 
nal of Bourbon as heir to the Crown, 
in opposition to his nephew, the King 
of Navarre. This last prince was son 
of the elder branch to the Cardinal : 
but the Cardinal being one step nearer 
to the common stock, it was asserted 
that nearness of blood, and not repre- 
sentation, took place in collateral 
succession. 

" For many ages it has now been 
fixed in private successions that re- 
presentation in the collateral line 
shall take place; and although of 
late in Europe there has scarce been 
any such dispute* in public succes- 
sions as to give room for either prin- 
ciple to prevail, yet the example of 

2 
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those privmle succesiSons, and the now 
rivetted notions of mankind in favour 
of representation, will probably pre- 
vent it from being ever made again 
the subject of a dispute. 

" These notions in favour of repre- 
sentation, both in the descending and 
collateral lines, are now so strong that 
we are apt to term rebds and usurpers 



those who ever called then in qoea- 
tion. History and law will conrince 
us of our error ; these will exhibit to 
us thousands of our ancestors- dying 
in a field, in a prison, or on a scaf- 
fold, for rights which once vrere real, 
though we, measuring every thing by 
our present notions, superficially ima- 
gine they could never exist.** 
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CHAP. IX. 



CANON VI. 



THE sixth canon or rule '' that the collateral heir of the 
person last seised must be his next collateral kinsman of 
the whole blood" (a) may be digested into the following 
points of view, viz, 

I. Proximity and consanguinity. 

II. Exclusion of half-blood ; and as a consequence 
thereof, — 

III. Possessio fratris. 



SECT. I. 

Of Proxmity, or Consanguimty . 

In order that we may be able to understand thoroughly 
the course of descent, it is of importance that we should 
be acquainted with the relative degrees of consanguinity, 
or alliance by blood, in which the law considers one per- 
son to stand with reference to any other person who is 
connected with him'by kindred; that is, by being derived 
from the same stock or root of descent, for consanguinity 
is defined to be vinculum personarum ah eodem stipite 
desceAdentium : or^ as Glanville expresses it, (b) consan- 

(4) Se« ante, p» 44. (b) Lib. 5. c. 4. 
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guineas de eodem stipite, unde ipse (that is^ the person ta 
\vhom the relative consanguinity of others is sought^) 
exierat, exeuntes. 

Consanguinity is either lineal, or collateral. 

A person added to a person in the line of consang^uinity 
maketh a degree ; and it is to be understood that a line is 
threefold, viz. the line ascending, descending, and colla- 
teral. And first, for example, of the ascending line, — 
take the son and add the father, and it is one degree 
ascending ; add the grandfather to the father^ and it is a 
second degree ascending, (b) 

So as how many persons there be^ take away one^ and 
you have the number of degrees. If there be four per- 
sons, it is the third degree ; if five, the fourth, for cue 
must exceed^ and then you have the degree. Likevnse 
by the descending, take the father and add the son, and 
it is one degree ; then take the son and add the grand- 
child, and it is the second degree ; and so on. Wherein 
observe, that the father, son, and grandchild, although 
these are three persons, yet they make but two degrees, 
because (as it hath been said ) one must exceed for making 
a degree, (c) 

Lineal consanguinity consists of that alliance which is 
formed between persons who are connected in a direct 
ascending or descending line the one from the other^ as 
in the former between son, father, grandfather, great- 
grandfather, &c. upwards ; or in the latter, between fa- 
ther, son, grandson, greatgrandson^ &c. downwards. 

Collateral consanguinity is that which exists between 
persons who are derived from the same stock or ancestors^ 
however remote ; and who are not lineally related, or de- 
scended the one from the other ; for we have seen that 
every person who is derived from the same stocky or root 
from whence any other particular person is descended^ 
and who is neither the lineal ancestor of, nor lineally de- 
scended from, such particular person, must be a collateral 
relative to him. (d) 

(h) Co. L. 83 b. Rule I. (c) Id, a. n. % Plowd. 444. (tf) Jnte^ p. 89. 
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There are two modes of reckoning the degrees of con- 
sanguinity ; — the one by the civil law, and the other by 
the canon law. 

The civil law regards consanguinity principally with 
respect to successions ; and therein very naturally consi- 
ders only the person deceased, to whom the relation is 
claimed, (e) 

The canon law regards consanguinity principally with 
a view to prevent incestuous marriages between those 
who have a large portion of the same blood running in 
their respective veins; and therefore looks up to the 
author of that blood, or the common ancestor^ reckoning 
the degrees from him. 

The common law regards consanguinity principally 
with respect to descents ; and, having therein the same 
object as the civil, it may seem as if it ought to proceed 
according to the civil computation. But as it alsd respects 
the purchasing ancestor from whom the estdte was de- 
rived, it therein resembles the canon law, and therefore 
counts its degrees in the same manner. 

The canon and civil law agree as to the comptitation of 
the degrees of consanguinity in the lineal -(or ascending 
and descending) (/) though they differ in the collateral 
line ; for both by the civil and canon \kn, the fether, as 
also the son of any person proposed, are related to him in 
the first degree ; his grandftither and grandson in the se- 
cond ; and his greatgrandfather and greatgrandson in the 
third, and so on. And as many persons as there are dis- 
tant from one another, so many degrees there are, deduct- 
ing one, as the gradus proposed. 

Such is the nature of the progression and descent of 
blood, with regard to every generation or lineal succes- 

(e) See 9 Bla. Com. 2134. tret penona t una d^mpta, remanent 

if) Co. Lit 93 b. Toi iunt gradtu . tre$; ei th iH aecunStf graiu. ^oia 

quoi 9unt per$on4B connumerati9 inter- in a$cendentibu» et deieendentibut nul- 

medUe una pertena dempta : exempli ta e$t differentia inter Jn$ eiviie et ca- 

gratiay JUius meu$ €$t patri me0 in U' nenicum : dalmr eiHm eadent regula^ 

€tmd$gradu^^anumerand9ii persona ntnnque. See Rob. Infh. 19n. 
JUH mei ad patrem metim, 
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sion afler sons and daughters^ that the quantum of con- 
sanguinity to the original stem is abated and impaired by 
every generation or lineal succession one full half^ but 
in such a manner as to be capable of infinite gradations 
and declinations without any possibility that the relation 
of consanguinity to the original stem should ever be to- 
tally absorbed^ or exhausted. The child being generated 
and produced from the blood and stamina of its father and 
mother^ ex utroque parente fusns et satuSj (h) there im- 
mediately ensues and commences a totality, or entireness 
of consanguinity between the child and its immediate pa- 
rents. But between the grandchild and the grandfather 
and grandmother of such grandchild^ there only remains a 
eemitotal (or half of that total) relation subsisting. And 
between the great-grandchildren and the great-grandfa- 
ther and great-grandmother of such great-grandchildren^ 
there only remains or subsists one fourth part of that total 
relation which every child bears to its father and mother^ 
&c. ; the quantum of consanguinity decreasing and de- 
clining one full half^ in a geometrical measure and pro- 
portipn^ in every generation or linet^l transmission of blood 
or consanguinity, (t) 

But in the collateral line the canon and civil laws differ 
very materially in the mode of computing the degrees of 
kindred. (A:) 



{h) Nemini unqMtam contigit gigni^ 
tive naMci, nisi ex uno tantUm patre, 
ei ex una tantiUm matre; neque, ge- 
eundkm legem naturte^ uUo alio tnodo 
Jieri, vel contingere potest. Et guili- 
bet honesU natus^ per legem Dei, et 
eecletidB^ i^ duobus avis, et d duabus 
aviii procreari, et na$ci debet. Et 
omnes^ nisi ubi consangmnei et con- 
sanguinete inter se commisceantur^ 
et ex mutud copulentur^ et conjun- 
ganttoTj sunt derivati^ et profidscun" 
tur, d quatuor proatis, et d quatuor 
proavUs ; et ab octo abavit et ab octo 
ubavUs ; et ex sedecim atavis^ et ex 
sedeeim atavUs; atque ex triginta 



et duobus trilavit ; et ex lot tritaviis^ 
quot trilavi^ l)C. S^c. numero pareu" 
turn, si unui duniaxdt addatur gra- 
dust et quotietcunque addUur unus 
gradusj semper dupUcato. RobiDSoa 
Inh. 2. n. (a) 

(t) Rob. Inh. 23, 4. 

(k) Fide pro eomputatione gradsuan 
eonsanguinilatis juxta utramque legem 
Caus. 35 qutest, 5. pars 2. in Decrel» 

JUXTA JUS CANONtCUM. 

I. Atcendentium et detcendenJHum 
quot sunt persontBf de quibU9 quteritur^ 
computatis intermediis, prima dempUi^ 
tot sunt gradus inter eas. 
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By the civil law^ the degree of consanguinity is com- 
puted by counting the number of persons in the chain of 
ascent and descent through the common ancestor^ between 
the persons whose relationship is required to be ascer- 
tained^ without reckoning the common lineal ancestor 
from whom all are descended. Thus^ brothers and sis- 
ters are distant from one another in the second degree^ 
and brothers' and sisters' children in the fourth degree. 
So also between a nephew and his uncle, there are three 
degrees, namely, the nephew, his father^ and his uncle, 
not reckoning the common ancestor who is the grandfa- 
ther of the nephew and father of the uncle. 

Thus it will be seen that the civil law regards the 
number of persons in the computation of the degrees of 
consanguinity. 

The canon law, which we have followed in computing 
the degrees of consanguinity, differs materially inasmuch 
as it only considers the distance in numbers of degrees 
between the common ancestor and the persons whose con- 
sanguinity is in question ; or that oiie of them who is the 
most remote from such ancestor, for the canonists begin 
from the stock. 

Thus Lord Coke says, if the question be in what de- 
gree the sons of two brothers stand by the canon law, we 
must begin from the grandfather, and descend to one son, 
that is one degree ; then descend to his son, that is ano- 
ther degree ; then descend again from the grandfather to 
his other son, that is one degree ; then to his son, that is 
a second degree ; so in what degree either of them are 



II. Pro coUateralibu9. Collaieralium 
in linea tequali quota gradu quis diitat 
a itipite communis tot distant inter se 
vol aibi attinent. Collate raliutn in 
linea inttquati quot gradu remotior 
distat k com muni stipitOf toto inter $e 
di$tani. 

JUXTJ JUS CIVILB. 

I. In linea recta aacendentium et de- 
Bcendentium quot $unt persome^ de ftu- 



bus quteritury computatis intermediisy 
una demptOy tot sunt gradus inter eas. 

II. Collateralium. 

1. In linea a:quali^ quoto gradu qui 
distat ^ communi stipite^ toto duplicate 
distant inter se, vel sibi atUnent ; nam 
quaUbet persona facit gradum. 

8. In linea inasquaU^ quot sunt per* 
some, stipite dempto, tot sunt gradus. 
Hal. MSS. Co. L. Harg. n. 3. 23. b. 



' 
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distant from the common stocky in the same de^ee they 
are distant between themselves ; and if they be not equally 
distant^ then we must observe another rule. In what 
de^ee the most remote is distant from the common stocky 
in the same de^ee they are distant between themselves ; 
and so the most remote maketh the degree, {m) 

The annexed Table of consanguinity according to the 
computation of the canon law wiO clearly illustrate the doc- 
trine here laid down. 

<m) See Co. L. S4. e* per miramque Ugem^ (i. e. both bj tlie 

civil mnd canon law.) N. andK. are in 

the fourth degree hj the canon law : 

but in the eichth dcnee b? the civil 

^ « 1^^ law. N. and C. are in the fourth da- 

\ Y VL. ^'^ ^7 ^^ canon, in the fifth by the 

1^' Q II civil law. Harg. Co. L. SS. ft. n. S. 

(US.) 
6. and A* are in the fourth degree 



A. 
C. B. D. 
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This proximity must be understood to be twofold^ 
either jure repreBcntationis or jure propinqtdtatis, or pro- 
prio, that is, by right of representation, or by right of pro- 
pinquity, or personal right. For in the legal course of 
descents the lineal heir by representation of any person, 
who, had he lived, would have been heir, shall inlierit be- 
fore any other, though another be jure propinqui talis, 
nearer of blood. 

Therefore if A. has issue B. and C. two sons, and dieth ; 
B. hath issue two sons, D. and E. and dieth. D. the 
eldest son hath issue and dieth, B. purchaseth lands in 
fee-simple and dies. E. is the next cousin, and yet shall 
not inherit, but the issue of D. ; for he that is inheritable is 
accounted in law next of blood, (n) 

By reason of the qualification required for the heir to 
be of the blood of the purchaser^ or acquired of the es- 
tate, (o) it may not seldom happei. that the person upon 
whom the inheritance devolves in a regular and legal 
course of descent or succession is not (as independently 
of and laying aside this qualification) heir or next of 
kin (p) to the person last sei. ed of it, either in the pa- 
ternal or maternal lines. 



(n) Co. L. 10. b. 



E. 



C. 



D. E. 



i. 



Here D., being the eldest son of B. 
would himself, had fae been living, 
have inherited to his father $ accord- 
ing to the third rale (ahI^, p. 81, 98.) 
but he being dead, his son F. shall 
stand in the place of, and represent, 
his deceased father, and therefore suc- 
ceed to the inheri.tance under the 
fourth and fifth rules, (atile, p. 81 , 98. 
and seepoit, p. 109, n. 

{o) See tMUf p. 90. 



(p)And note also (says Watkins, 
Desc. p. 827. n.) a difference between 
a limitation to the *' heirs of AJ" and 
to " the next of blood.** For the 
latter limitation has nothing to 4o 
with the laws of descent ; as the *^ heir 
of A.** may be one person, and " the 
next of the blood** another. 

Thus where a remainder was limit- 
ed '* propinquioribut de umgmine 
puerorum^^ (to the nearest heirs of 
the blood of the children) of the de- 
visor, who left two sons and a d^gh- 
ter; the sons had no children, but 
the daughter had two daughters ; it 
was held, that neither the sons nor 
the daughter should take, for they 
werefic^, (children) and not pro^ 
pinfuhrikui de iangume puerorum : 
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It appears that Littleton and his commentator Lord 
Coke, (q) have laid down a diflFerent doctrine '^ touching 
the necessity of the person, who inherits, being always 
heir, or the worthiest and nearest relative to the person 
last seised :"" but it is conceived that the rules must be 
taken together in a connected view, and as such the rule 
will stand thus ; " that the person or persons, who inherit, 
and upon whom the law casts the inheritance upon the 
death of the person seised, must always be the worthiest 
and nearest of such of the relatives of the whole blood of 
the person last seised, as are of the blood and consan- 
guinity of the purchaser, and such as are not incapaci- 
tated by the first rule of descent ; by which the lineal an- 
cestors are excluded from inheriting by an immediate de- 
scent, (r) 

And it also may often occur with regard to the collateral 
relatives of any of the female ancestors in the paternal 
line, that where any of those relatives would have been 



but that the two daughters of the 
daughter should take for their lives; 
aad if there had been, also sods of 
sons or daughters, they should all 
have taken together ; but that childr 
ren bom after the remainder vested 
should take nothing. For that the 
nearest ef degree in blood should 
take, and not) the worUnest in order 
of descent: the words here importing 
BO respect of dignity but of proxi" 
mityqf blood. SO Ass. 47. ^ad SO Ed. 
3. 87. Brooke, Dow. 91. Descent S4. 
Hob. 33. Co. L. 10. ^.andn. (2.) 

So if a remainder be limited " to the 
next of blood of A.,** who has two 
sons, B. and C. and dies \ B. has two 
sons, D. and £. and dies : the eldest 
•on of B. has issue and dies : E. shall 
take, in exclusion of the issue of D. 
though such issue is the heir at law to 
A. Co. L 10. Kitch. 86. a. aal^, p. 
108. n. (n). 

So if A. had had two sons, and the 
eldest had issue and died ; the younger 



son should have had the remainder, 
and not the issue of the eldest : for the 
youngest was nearer of blood to A. 
than the grandson, Brooke, Done, 91. 
So if A. had a lather and uncle, 
and died without issue, the father, and 
not the uncle, should take ; for the 
father is next of blood to the son. 
Lit. s. 3. Co. L. 10. b, 11. a. and n. 
(1). 3 Rep. 40. b» ante, p* 68. 

So if he had had a father and a 
brother, the father should take ; for 
the &ther is nearer in proximity than 
a brother. Collingwood v. Pace, 1 
Ventr.4U. 3 Co. 40. 

So had he a brother of the half- 
blood, and an uncle of the whole, the 
brother of the half-blood should take; 
for he is nearer in degree than the 
uncle. See Collingwood o. Pace, ubi 
$upra, \'^att8 o. Crookc, Show. P. C. 
108. Cowper V. Earl Cowper, 9 P. 
Wms. 735. 

(f)Ten. s. 6. fo. 11. b, 

(r) Rob. luh. 46,7. See ante, p. 6t. 
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heir to the person seised^ had they survived him ; yet the 
oollateral ancestor of these relatives^ although such ances- 
tor is the immediate heir of those relatives who would 
thus have been heir to the person seised in case of sur- 
yiving^ does not nevertheless succeed to the inheritance 
upon the death without issue of the person seised. 

In order to exemplify this proposition^ suppose a pur- 
chaser of lands in fee to die without issue^ all his brothers 
and sisters^ and his male ancestors on his father's side^ and 
their descendants, being considered as extinct at his de- 
cease, the inheritance would go in this event to the bro- 
thers and sisters of his paternal grandmother, (s) 

But if this class also be extinct^ then the next cdlateral 
heir of such class will be considered, not with relation to 
their right of succeeding to the inheritance of the purchaser, 
but according to their degree of proximity and worthiness 
of blood to the purchaser ; and must claim from him as 
the person last seised of the inheritance^ and cannot make 
claim from any extinct relatives of such class, although 
such extinct relatives, had they survived him, or any de*- 
scendant from them living at Us decease, woidd hav(( beea 
heir to htm. (t) 

Mr. Christian^ in a note to Blackstone^ (u) conceives 
that the true and only way of ascertaining an heir at law, 
in any line or braaeh, i« by the representatioii of brothers 
or sisters in each generation ; and that the introduction of 
the computation of kindred, either by the canon or civil 
tow, ittta a treatise upon descents, nay perplex and Cfts 
never assist ; for if we refer^ says he, this sixth rule either 
to the civil pr canon law, it wiU w many instances be ^r- 



(«) Tliis is not strictly the case in senUtion established bj the fourth 

^eeTent of tfiere being any collateral rule of descent (wife, p. 81.) which 

relatiYes of the ipreat-graodaiother we Jiare just seen applies to thede- 

;, according to Uie course of de- ductlon of title to an estate, as well 



•cent pointed out by Sir W. Black- in the collateral as in the lineal course 

stone. See po«f, and see the Table of descent, onltf, p. 98. 

of Descent, po«i. (m) « Bla. Com. Chr. Ed. 9S5. a. 

(I) Rob. Inh. 47, S, S. By virtue of (is.) 



the doctrine of tiia right of repre- 
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roneeus. It h certain^ continues Mr. Christian^ that a 
g^reat-grandson of the father's brother (t. e. the grandson 
of an uncle) will inherit before a son of the grandfather's 
brother^ (i. e. the great uncle's son ;) yet the latter is the 
next collateral kinsman according to both the canon and 
civil law computation ; for the former is in the fourth de- 
gree by the canon^ and the sixth by the civil law ; the latter 
is in the third by the canon^ and the fifth by the civil : but 
in the descent of real property the forflier must be pre* 
ferred. 

It is however conceived with all due deference to Mr. 
Christian's opinion that this assertion will^ on due consi* 
deration of the connection which this rule must bear with 
the other rules of descent^ prove without foundation. 

Mr. Christian asserts^ that '^ this introduction of the 
computation of kindred into a treatise of descent nay per- 
plex but can never assist." 

But it may be asked by what means are we to asoer^ 
tain and determine who is nearest* to a person deceased^ 
whether his uncle or bis brother^ or any other of his rela- 
tions ? We have no rule which directs that a brother iihaH 
inherit before an uncle^ but m wely that on failure of lioeai 
descendants^ or issue of the person last seised^ the jfilM«- 
ritance shall descend to his collateral rektions : {x) and 
then fellows this sixth rule which designates ¥rhidi of 
these collateral relations shall be preferred ; namely^ the 
Bext collateral kinsman of the vrhole Mood. And who^ it 
win be asked^ is the next eollaterai kinsman ? Unless we 
can have recourse to the degrees of consi^nguiBity as 
pointed out by the canon law^ in order to ascertain this 
feet, we have no rule by which we can determine wh«t 
collateral relative Is entitled to the inheritance. 

But Mr. Christian further asserts, that this computation 
of the sixth rule of descents, if referred eithejr to the 
civil or canon law, will in many instances be erroneous ; 
for a grandson of the father's brother will inherit before a 

(x) CftuODy v., mnUf p. 44, SS. 
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son of the grandfather's brother; yet the latter is the next 
collateral kinsman. 

Mr. Christian's assertion is founded on a mistaken view 
of the rules of descent, and on a disregard of their con- 
nection one with another ; for if we refer to the fifth caiioa 
which intimates that the descent in the collateral line is 
subject to the second, third, and fourth rules of descent^ 
we shall find that '' the lineal descendants of any person 
deceased shall represent their ancestor^ and stand in the 
same place as the person himself would have done had he 
been living ;" and again, by the exposition of Lord Coke 
of the word ^' next/' we shall find, that it must be under- 
stood in a double sense ; namely, next jure representatz- 
onis, and next jure propinquitatis ; that is, by right of re- 
presentation^ and by right of propinquity ; and that Lit- 
tleton in his position, that the '' next collateral cousin shall 
inherit," meaneth of the right of representation ; for le- 
gally, in course of descents^ he is next of blood inherit- 
able. 0) 

And therefore, though on the face of the Table of Con- 
sanguinity, the great-grandson of the father's brother 
does appear to be more degrees removed than the son of 
the grandfather's brother^ yet inasmuch as he represents 
his lineal ancestor the uncle of the deceased, he is one de- 
gree nearer than the son of the grandfaljier's brother, 
who represents only the great-uncle of the deceased. 

But again, Mr. Christian disavows this doctrine of re- 
presentation of blood ; and proposes that the rule is only 
true in the paternal line ; for when the paternal and ma- 
ternal lines are both admitted to the inheritance, (that is, 
when the deceased was the purchaser of the estate, and 
it therefore is ^feodum novum, to be held ut antiquum, (z) 
the most remote collateral kinsman, ex parte patema will 
inherit before the nearest ex parte mxiternd. Mr. Chris- 
tian again falls into the same error, and seems to disregard 
the subsequent rule of descent by which the kindred de- 

(jf) Co. L. iO. b, Seo anU^ p. 108. {%) See ttnte^ p. 94. 
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rived from the blood of the male ancestors, however re- 
mote, are admitted before those from the blood of the fe- 
male, however near, (a) 

The rule therefore may stand good and unexceptionable 
in this form that the collateral kinsman, who is either by 
representation, or iu his own personal right, nearest to 
the deceased, shall be admitted, and succeed to the inhe- 
ritance, on failure of his lineal descendants. 

The rules of descent* it may be observed, must be taken 
together in a connected view ; nor can we in many in- 
stances state any one of the canons qf descent as a posi- 
tive rule without such connection th^ one with another. 
Thus, for instance, as in the direct descending line by the 
first canon as taken by itself, all the children, so by the 
fifth rule all the collateral relatives, of any person deceased 
would be entitled to an equal share of the inheritance : 
but these are subsequently explained, the one to mean .he 
male issue, and of them the eldest, in preference to the 
females ; and the latter^ the next collateral, either in his 
own right, or by representation^ in the male line, in pre- 
ference to the female. 

The doctrine of consanguinity, as laid down by Mr. 
Bbckstone, has been the more insisted upon as a neces- 
sary link in the chain of rules of descent, because it has 
been thus impeached and declared not only of no avails 
but even a subject of perplexity, by the beforementioned 
annotator of Blackstone's Commentaries. As appearing 
in a book so generally studied in the earlier periods of pro- 
fessional education, it might, particularly as it is founded 
in a plausible mannei* on the assertion of a mistaken con- 
clusion, mislead a young student who would be induced 
from want of further knowledge to take it for granted, that 
the impeachment might be of some validity, though upon 
due consideration he would be readily persuaded that the 
doctrine of consanguinity is of the utmost importance in 
hw of descents. 

i^} AtUe^ p* i^ Md poH, C*aon VII. cap. 10. sect. S. p. - 

I 
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SECT. 11. 



Of the Exclusion of the ■ Half-blood. 

It is to be understood^ says Littleton^ that none shall 
have land of fee-simple by descent as heir to any man, 
unless he be his heir of the whole bloody (6) that is, if he 
has not in him the blood of the father and mother of the 
person to whom he claims to be heir ; (c) for a kinsman 
of the whole blood is he that is derived, not merely from 
the same one ancestor only, but from the same couple of 
ancestors.; and as every man's own blood is compounded 
of the bloods of his respective ancestors, he only is pro- 
perly of the whole or entire blood with another, who hath 
(as far as the distance of degrees will permit,) all the 
same ingredients in the composition of his blood that the 
other hath, (d) 

The heir, says Blackstone, need not be the nearest 
kinsman absolutely, but only sub modo, that is, he 
must be thq nearest kinsman of the whole blood ; for 
though there be a much nearer kinsman of the half-blood, 
a distant kinsman of the whole blood shall be admitted; 
and the other entirely excluded : nay, the estate shall. es- 
cheat to the lord, sooner than the half-blood shall in- 
herit, (e) For if a man hath issue two sons by divers 
venters, and the elder purchase lands in fee-simple, and 
die without issue, the younger brother shall not have the 
land, but the uncle of the elder brother, or some other his 
next cousin, shall have the same, because the younger 
brother is but of half-blood to the elder. (/) 

(*)LiU.s. 6. {e)Id. ih, 

(<?)Co. L. 14. a. {f) Litt. s. 6. Mirum quod mb An- 

(d) S BU. C% 227. gli9 observahtr, ti qnU cum duns ctm- 
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All persons who inherit must be relatives of the whole 
blood to the persons from whom they pr6ximately and 
immediately inherit^ that is^ to the person last seized of 
the inheritance; whether such person was actually the 
purchaser or any other ancestor who deduced his title 
either immediately or indirectly from the purchaser. 

Thus, if the relative situations of any family be these : 

A. ■ ■ B . " ■ ■■■ ■ 'C. 



J ' L 1 

G. F. D. E. K. M. L. -N. 

H. 1. 0. P. 

Suppose E. the purchaser, who dies without issue, the 
estate would vest in D., his whole brother by A. his mo- 
ther ; and K. and L., the children of his father B., by his 
second wife C, could not succeed immediately to him. 
But if in this case all of the whole blood to E. amons: the 
issue of his father and mother B. and A., that is, the issue 
and descendants of D., should fail, the estate would then 
go to his uncle, the brother of hi6 father B. And if he 
also should die without issue, having had actual seisin, it 
might then descend to the issue of B. by C, his second 
wife. For though they could not succeed immediately as 
heir to E., being of the half-blood to him, yet they may 
succeed to their uiicle, for they are of the whole blood to 
him, and of the blood (though not of the whole blood) of 
the purchaser E. 

It has been thought extremely hard that a brother of 

juge$ kaberet^ ex und JUium, ex alte- pressions, " Fratres germanU — con- 

rA pluret JUios, ei postmortem patris oanguinei^ — uterinV* Fratres germani 

kic JUhss h€ereditatem patemam agno' are broUiers of Uie whole blood to 

verily desertfititsque in hteredem patri each olher. Fratres consangwmi are 

fueraty postea et ipse monalur^ non brothers of the half-blood, children 

tmneneisueeedit f rater consangmneue of the same father, by different mo- 

in h^redUate^ nee enim est ex toto mm- Ihers. Fratres. ulerini are brothers of 

gnine ut iiii loquuntur. Crag. 243. the half-blood, children of the same 

Wrighl's Ten. 185, n. (^}. mother, by if ifferent' fathers. See 

We sometimes meet with the cz- EobiosoD, 10 u. 

i2 
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the half-blood should be thus excluded from inheriting^ by 
the preference of a remote relative of the whole blood. 
This requisite of the laws of descent^ for the next heir to 
be of the whole blood to the person last seised^ is a conge- 
quence of the former rule that he shall be of the blood of 
the purchaser. In the case of B-fevdum antiquum it was 
originally necessary to make out the pedigree of the heir 
from the first donee or purchaser^ and to shew that such 
heir was his lineal representative, (g) But when/ by 
length of time and a long course of descents^ it came to 
be forgotten who was really the first feudatory or pur- 
chaser^ and thereby the proof of an actual descent from 
him became impossible^ then the law substituted a rea- 
sonable in the place of an impossible proof : for it remits 
the proof of an actual descent from the first purchaser, 
and only requires in lieu of it that the claimant be next of 
the whole blood to the person last in possession^ (or de- 
rived from the same couple of ancestors) which will pro- 
bably answer the same end as if he could trace his pedigree 
in a direct line from the first purchaser. For be who is 
my kinsman of the whole blood can have no ancestors 
beyond or higher, than the common stocky but what are 
equally my ancestors also ; and mine are^ vice versd, his : 
he therefore is very likely to be derived from that un- 
known ancestor of mine from whom the inheritance des- 
cended. But a kinsman of the half-blood has but one 
half of his ancestors above the common stock the same as 
mine ; and therefore there is not the same probability of 
that standing requisite in the law^ that he be derived from 
the blood of the first purchaser. 

In the case of a new purchase^ or B,feudum novum, we 
have seen that they originally could descend only to the 
descendants of the purchaser ; (A) but that afterwards by 
being granted to be held ut antiquum, the collateral re- 
latives were admitted ; and the purchaser being merely 
ideals and not having existed except by the fiction of kw^ 

(g) And saeli is atitl the case wiUi See this Title, jwtf. 
regard to the descent ef estates toil (*) AnU^ p. 9%, 
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this rule was invented by which all collaterals of the whole 
blood may inherit ; for these^ in judgment of law^ are likely 
enough to *be derived from that ideal indefinite purchasing 
ancestor^ which its own fiction has raised : but those of 
the half-blood are excluded for want of the same proba- 
bility.. And it is only upon this supposition^ or fiction of 
law, that brethren of purchasers (whether of the whole or 
half-blood) are allowed to inherit at all, neither brothers 
nor any other collateral relatives being formerly admitted 
m feudis striate novis. As, therefore,, in ancient feuds 
there was really a reasonable ground for excluding the 
half-blood, if by fiction a feud newly acquired be made 
descendible to collaterals as an ancient feud, it is just and 
equitable that it should be subject to the same restrictions 
as well as the same latitude of descent. (/) 

Half-blood is not $iny impediment in the descent of the 
Crown and its possessions : nor does the rule of possessio 
fintris apply ; for, ^' in the case of the king,*' says Lord 
Coke, '' if he hath issue a son and a daughter by one 
Tenter and a son by another venter, and purchaseth lands 
and dieth, and the eldest son enter and dieth, the daugh- 
ter shall not inherit these lands nor any other fee simple 
lands of the Crown, but the younger brother shaU have 
them.r (fc) 

Nor does the role apply to the descent of estates tail.(/) 
It may here be observed, that it is always intended or 
presumed that a person claiming is of the whole blood, 
until the contrary be shewn, (m) 

(0 See 8 Bla. Con. 299» 930. («> KHdl. 985 a. Plowden, 77 a. 

(it) Co. Lit 15 a. See poit. Title Trin. 19 H. 8. pi. 6. p* 11 b. Walk. 

•• Crown." Dcsc. 76, n. (ii). 
if) See tiiiB Title» poM. 



118 Canon \l. — Possesnojtatris. [cbap. ix. 



SECT. IIL 

OJWJMs^i^ Of the Possessio Fratris. 

As a consequence of this requisite^ that the collateral 
heir must be of the whole blood to the person last seised, 
follows the rule of law^ — possessio fratris defeodo simplid 
facit sororem esse kteredem : or, in other words, when a 
man is seised of lands in fee simple, and has issue a son, 
and daughter by one venter, and a son by another venter, 
and dies, and the eldest son enters and dies without issue, 
the daughter shall have the ' land, and not the younger 
son ; yet the younger son is heir to his father, but not to 
his brother. But if the elder son does not enter into the 
land after the death of his father, but dies before any entry 
made by him, then the younger brother (of the half-blood) 
may enter, and shall have the land as heir to his father. (n) 

It may from this passage be perceived, that the rule 
depends entirely on the question, whether the elder son, 
had obtained a seisin of the estate ; for if he has. obtained 
such a seisin, though not by actual entry, as wiU be suffi- 
cient to make him an ancestor, so as to transmit the estate 
descending to his own right heirs, his sister of the whole 
blood will be entitled in preference to the brother of the 
half-blood : but if he has not obtained such a seisin, his 
brother of the half-blood will succeed as heir to his father, 
who was the person last seised. 

We have had occasion in a former part of the Work (o) 

(») Litt 8. 8. refers to 3 Wils. 580. S Atk. 471. 

{o) JntCy Canon I. s. 8. p. 48—62. 1 Ves. 177. S P. Wms. 735, 736. Co. 

It has indeed been said that the rule Lit 881 a. yet it is conceived thai 

is not fovoured, and that a stricter the seisin which makes a man an aa- 

seisin is requisite to make such po9» cestor for one purpose will make him 

teifio fratrU than even to maintain a one equally also for the purpose of 

writ of right ; see Watk. Desc. 75, 76. causing a poisetnofratrii. 
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to consider the nature of seisin^ and how it is to be 
obtained; and therefore we may here dismiss the rule^ 
referring the reader to the doctrines there laid down, as 
forming' the criterion whether the brother has obtained 
such a seisin as will be considered a possessio Jratri9 
^within the scope and meaning of the rule. 
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TABLE EXPLAINED. 



It may be useful in this place to shew the nature of the 
descent of an estate in possession from a man among his 
children and descendants, according to the plan of the 
Table annexed. 
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Suppose the father to die seised of an estate in fee in 
possession, having children by two different wives : the 
eldest son by the first wife (No. 1.)" would alone succeed 
to the estate : (p) and if he had died during the life of his 
father, the grandson (No. 2.) would succeed by right of 
representation in preference to the other sons and children 
of the propositus, (q) 

But if the son (No. 1.) had died without issue, except 
females or the descendants of females, in the lifetime of his 
father^ then the son by the second marriage, (No. 8.) and 
his descendants, would have succeeded ; for though the 
son by the second wife could not succeed to his brother 
of the half-bloody who died without issue, (r) yet he would 
succeed by immediate descent from his father^ in prefer- 
ence to any daughters by his first or second wife, (s) 

But the son (No. 1.) dying, and leaving issue by two* 
different wiveSj the estate would first go among the male 
issue and their descendants, and then among the females 
of the same class. 

In the event of the failure of this stocky the estate could 
not vest in the children of the son by a second wife^ they 
being of the half-blood to the children of the first wife^ 
who were supposed to be the persons last seized ; (I) but 
would then devolve upon all the daughters of the &ther 
by his first wife, and their representatives^ (w) (being the 
class No. 4.) 

When this class fails, they having had actual seisin, 
the estate would then go to the issue of the son (No. 1.) 
by his second wife, for they would then claim as heirs to 
the daughters^ (No. 4.) being of the whole blood to them. 

On the entire failure of the descendants from the father 
by his first wife, some of whom are supposed to have 
been seized of the estate^ still his son and descendants by 
his second wife could not immediately claim^ but the 
estate would then go to the father's eldest brother ; and 

(p) See antCf Canon HI. s. 1. p. 7%, («) See anie^ p. 71. 

(9) JtUe, Caoon IV. p. SI. (t) See amie, Ct&on Yl. s. t. p« 11^ 

(r) See anU^ Canon VI. s. t. p. 1 14. (m) See^mltf, Clt 6. s. S. 
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if the father's eldest brother and his representatives have 
seisin^ and then these fail^ and the father^ had he been liv- 
ing, would himself have been heir to such eldest brother^ 
who was supposed after having had seisin to die without 
any lineal descendants or representatives^ the son and 
representatives^ or other next representatives of the father 
by his second wife, (viz. No, 8.) would then be let into 
the inheritance, being of the whole blood of the father's 
brother, who was the person last actually seized ; and the 
descent from the son (No. 8.) and the other representa* 
tives of the father by the second wife will then be the 
same as that before described among the descendants of 
the father by his first wife. 
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CHAP. X. 



Canon VIL 



THE seventh (and last) canon or rule^ (a) " that in col- 
lateral inheritances the male stocks shall be preferred to 
the female^ (that is^ kindred derived from the blood of the 
male ancestors^ however remote^ shall be admitted before 
those from the blood of the female^ however nearj unless 
where the lands have^ in fact^ descended from a female/' 
has two objects in consideration^ viz. 

I. Preference of male stocks in collateral descent. 

II. Descent ex parte matemd. 



SECT. I. 



Of the preference of Male Slocks in collateral Descent 

In all successions^ as well in the line descending, trans- 
versa]^ or ascending^ the line that is first derived from a 

(a) See ante, p. 45. 
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male root has always the preference, (b) And it may 
here be observed^ that though the lineal ancestors of a 
purchaser cannot themselves inherit for the reasons before 
assigned^ (c) the estate being supposed to have already 
passed them, yet they are the persons to whom we are 
to refer back, in order to discover in their legal repre- 
sentatives the heir to the person last seised. ^ 
If a son purchases lands in fee simple, and dies without 
issue, those of the male line, shall be preferred in the de- 
scent;; ((2) and the line of the part of the mother shall never 
inherit as long as there are any, though never so remote, 
of the line of the part of the father ; and, consequently, 
though the 'mother has a brother, yet if the great great 
greatgrandfather or grandmother has a brother or sister, 
he or she shall be preferred to and exclude the mother's 
brother, though he is much nearer, (e) 
« And so great is the preference shewn to the male line 
that if a son dies, having purchased lands which descend 
to his heir on the 'part of his father, (/) (not being his 
own brother or sister, (g) ) and the line of the father 
should afterwards fail, yet the descent shall never return 
to the line of the mother, though in the first instance, or 
first descent from the son, it might have descended to the 
heir of the part of the mother ; for by this descent and 
seisin it is lodged in the father's line, to whom the heir of 
the part of the mother can never derive a title as heir, 
but it shall rather escheat. 



(ft) Hale*s C. I. SS6, Rule 7. See 
ante, p. 45. 

(c) See anie^ Ch. IV. s. 3. p. 62 — 69. 

{d) Hale. Rule 7. div. 1 . 

{e) Id. tft. diY. 2. Clere v. Brook, 
Plowd. 442. 

if) Where a roan takes by purchase, 
he must take as s^feudum aniiquumy 
(see ante, p. 94.) and though it be 
limited to his heirs on the part of his 
mother, yet the heirs on the paternal 
side shall be preferred in the descent, 
for no one is at liberty to create a new 



kind of inheritance. See anftf, p. 3, 
and also 3 Cru. Dig. 359. Watk. 222, 
223. 

(g) The above, in a parenthesis, was 
inserted in order to avoid any doubt 
as to this rule, in consequence of an 
idea suggested in the last edition of 
Hale, p. 329. referring to note (^), p. 
325# The brother or sister would be 
heir not only on the part of the fa- 
ther, but of the mother also. Harg. 
ft. 5. Co. Lit. IS a. 
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But if the heir of the part of the father had not entered, 
and then that line had failed^ it might have descended to 
the heir of the part of the mother^ as heir to the son ; to 
vrhom immediately, for want of heirs of the part of the 
father, it might have descended. 

Mr. Blackstone conceives (A) that this rule of our law 
does not owe its original to any view of conformity to 
those already mentioned ; but was established in order to 
effectuate and carry into execution the fifth rule, or prin- 
cipal canon of collateral inheritance before laid down, (i) 
that every heir must be of the blood of the first purchaser. 
For, when such first purchaser was not easily to be dis- 
covered after a long course of descents, the lawyers not 
only endeavoured to investigate him by taking the next 
relation of the whole blood to the person last in posses- 
sion^ but also, considering that a preference had been 
given to males (by virtue of the second canon (k) through 
the whole course of lineal descent from the first purchaser 
to the present time, they judged it more likely that the 
lands should have descended to the last tenant from his 
male, than from his female ancestors ; from the £ather 
(for instance) rather than from the mother; from the 
fitther's father, rather than from the father's mother; and 
therefore they limited back the inheritance through the 
male line, and gave it to the next relatives on the side of 
the father, the father's father, and so upwards ; imagin- 
ing with reason that this ^as the most probable way of 
continuing it in the line of the first purchaser. 

As to the preference of the claims of heirs on the part 
of the male stocks of the paternal (/) line, the law seems 
to be on all hands settled. 

(k) % Comm. 2S5. 1. The male slock of the paterMi 

(I) See anity p. 90. Canon V. ch. 8. line. 
». t. 9. The female stock of the paternal 

(k) See ante^ p. 71. Hoe. 

(f) The (teveral classes which can S. The male hranches of Ihe female 

comprehend every description of kin- stock of the paternal lin*.. 
dred are thus enumerated by Mr. 4. The female branches of the 1^ 

Cruise, Dig. Vol. III. p. 577. male stock of the paternal line. 
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STbus it was laid down by Mr. Justice Manwoode^ in 
t case of Clere t. Brook (m) that if the purchaser die 
ihout issue^ and the brother of the purchaser's father 
to» 3.) claim^ (n) and the brother of the purchaser's 
indfather^ that is to say^ the brother of the father of 
I purchaser's father (No. 4.) also claims the land^ and 
brother of the purchaser's great grandfather^ that is 
«ay^ on the part of the father in the lineal ascent of 
|es^ (No. 5.) also claims the land ; then the brother of 
purchaser's father (No. 3.) shall be preferred as heir^ 
\ he is nearest of the blood of the purchaser's father ; 
] \o7J^ ^^^y ^^^ ^^^ equally worthy in bloody for they are all 
1_^ ,,i^^^|he blood of the males^ which is the more worthy sex^ 
tr^^ therefore the nearest shall be preferred as heir. And 
Ihere is no such brother of the purchaser's father^ nor 
y issue of such brother^ nor any sister of the pur* 
aser's father^ nor any issue of her ; (for the sister shall 
in the same degree as the brother^ where there is no 
i^^^ptherj there the brother of the purchaser's grandfather^ 
his issue^ or the sister of the purchaser's grandfather^ 
* her issue^ shall be preferred before the brother or sis^ 
I ir of the purchaser's great grandfather and their issues ; 
|d so on from them in infinitum. 
And this preference of male stocks is continued through- 
tt all manner of successions ; for iC on default of heirs of 
|e part of the fetfaeir, the lands descend to the line of the 
lother^ the heirs of the mother of the part of her father's 
le shall be preferred in the succession before her heirs 
the part of her mother's side^ because they are the 
lore worthy. (0) ' 



^- 



w*-*** 



5. The male stock of the malenutl 
le. 

6. The female brancbes of the male 
:k of the roateraal line. 

7. The male branches of the female 
ik of the maternal line. 

S. The female branches of the fe- 

stock of the maternal line, 
(m) Plowd. 442. See S Cro. Dtf(. 
|9S1* In the case above referred to 



the i|uestion was, ** Whether the heir 
of the father's mother, or the heir of 
the mother, were the right heir to the 
SOD,** which was clearly decided in 
faYoar of the former, on account of 
the dignity of blood of the paternal 
line. 

(fi) See annexed Tables 

(e) Hale, 3S0. 
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As to the descent among the heirs of female ancestors 
of the line of the purchaser's father/ when the heirs on 
the stock of such male ancestors entirely fail^ it is quite 
clear that the heirs of the stock of the father's mother or 
grandmother shall be preferred to those on the part of the 
purchaser's mother, (p) But as to the descent among the 
stocks of the father's mother and grandmother^ much 
doubt and controversy has arisen. 

It was observed by Mr. Justice M anwoode in the case 
of Clere v. Brook (q) that '' the brother or sister of 
the purchaser's grandmother/ (t. e, the brother or sister of 
the mother of the purchaser's father^ No. 7.,) shall be 
preferred before the brother or sister of the purchaser's 
great-grandmother (t. c. of the mother of the purchaser's 
Other's father. No. 6.) because they are equally worthy in 
blood ; for such heirs come from the blood of the female 
sex from which the purchaser's father issued ; and where 
they are equally worthy, the next of blood shall always be 
preferred as heir." 

Lord Hale following this doctrine, which was also sup- 
ported by Lord Bacon and Gilbert, (r) says, that '- as in 
the male line ascending, the more near is preferred before 
the more remote ; {s) so in the female line descending, (t) 
so it be of the blood of the father, it is preferred before 
the more remote. The son therefore ptirchasing (u) lands, 
and the father, grandfather, and great-grandfather^ and so 



(p) Clere v. Brook, MtUe^ p. ISi, 

(«) Plowd. 449. 

(r) Thus Chief BaroD Gilbert says, 
'* the blood of the fiither's mother 
uras preferred to the blood of hisgrando 
mother, being both female bloods ; 
and, both coming under the consider- 
ation of ancient tenants, the nearer 
tenant's blood iras preferred to the 
more remote. Gilb. Te n 19. 

(«) See anie, p. 1 25. 

(0 Mr. Seijeant Runnington in his 
Edition of Lord Hale subjoins a qtutre 
if it should not be " in the female line 



aBcendimgJ** But it may be suggested, 
that the author referred to the retro* 
gradation among the females down- 
wards after having searched in the 
male line ascending to thegrand&ther, 
great-grandfather, and so on. 

(tf) It would however have been 
otherwise if the father had been the 
purchaser ; for then the collateral heirs 
of the wife of the purchaser could 
never have succeeded, they not being 
of the blood of the first purchaser. 
See MfUe^ Ch. S. s. 8. Canon Y. 
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upwards^ all the male line being dead, without any brother 
or sister^ or any descending from them^ but the father's mo- 
ther has a sister' or brother ; and also the father's grand- 
. mother has a brother^ and likewise the father's great-grand- 
mother has a brother : though it is true, that all these are 
of the blood of the father ; and though ' the very remotest 
of them shall exclude the son's mother's brother ; and 
though it be also true that the great-grandmother's blood 
has passed through more males of the father's blood, than 
the blood of the grandmother, or mother of the father; 
yet in this case, the father's mother's sister shall be pre- 
ferred before the father's grandmother's brother^ or the 
great-grandmother's brother^ because tbey are all in the 
female line, viz. cognati, and not agnatic (jc) and the fa- 
ther's mother's sister is the nearest, and therefore shall 
have the preference ; as well as in the male line ascending 
the father's brother or his sister shall be preferred before 
thegrandfather's brother, (y) 

Thus the' doctrine laid down by Justice Manwoode' 
stood unimpeached till the author of the Commentaries 
thought proper to question it ; and though all the former 
authorities and some subsequent writers are in favour of 
it, yet even did Mr. Blackstone stand' alone and unsup- 
ported by any subsequent writers (for many have written* 
in vindication of the doctrine in his Table) still the opinion 
of so great a lawyer and so ingenious a commentator would 
be entitled to the most mature consideration before we 
should proceed to differ from it. 

The reasons given by Blackstone (z) for rejecting the 
doctrine of Mr. Justice Manwoode are these : 

1st, Because this point was not the principal question in 
the case of Clere and Brooke : but the law concerning it 
is delivered obiter only, and in the course of argument, by 

(x) Cognati are the relations in the &c. on the blood of the mother, 

line of the father, grandfather^ &c. on Hale 320. 

the biodd of the father t agnoH, in (y) Hale. Rule 7. diy. 4. 328. Bd. '6. 

the line of the mother, grandmother, (z j S Com.'^SSS. 
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Justice Manwoode ; thoug^h afterwards said to be con- 
firmed by the three other Judges in separate extrajudicial 
conferences with the reporter. 

2nd^ Because the Chief Justice^ Sir James Dyer^ in 
reporting the solution of the Court in what seems to be the 
same case^ {a) takes no notice of this doctrine. 

3rd^ Because it appears from Plowden's Report^ that 
very many gentlemen of the law were dissastisfied with 
this position of Justice Manwoode ; since the blood of 
No. 10, was derived to the purchaser through a greater 
number of males than the blood of No. 11.; and was 
therefore in their opinion the more worthy of the two. 

4th, Because the position itself destroys the otherwise 
entire and regular symmetry of our legal course of des- 
cents, as is manifest by inspecting the Table ; wherein 
No. 16., which is analogous in the maternal line to No. 10.^ 
in the paternal, is preferred to No. 18., which is analo- 
gous to No. 11., upon the authority of the eighth rule 
laid down by Hale himself: and it destroys also that con- 
stant preference of the male stocks in the law of inherit- 
ance, for which an additional reason is before (6) gtven^ 
besides the mere dignity of blood. 

5th, Because it introduces all that uncertainty and con* 
tradiction, which is pointed out by an ingenious an* 
thor ; (c) and establishes a collateral doctrine, (viz. the 
preference of No. 11. to No. 10.) seemingly, though per- 
haps not strictly, incompatible with the principal point re** 
solved in the case of Clere and Brooke, viz. the prefer* 
ence of No. 11. to No. 14. And though that learned 
writer proposes to rescind the principal point then resolved, 
in order to clear this difficulty ; it is apprehended that the 
difficulty may be better cleared, by rejecting the coUateral 
doctrine, which was never yet resolved at all. 
6th, Because the reason that is given for this doctrine^ 

W I>ye» 814. {e) Law of lokar. Sd Edit p SO. 

(f ) p. 835, e, 7. (Bla. Con. VpK «,) n% 41, ss, M. 
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by Lord Bacon^ (vis. that in any decree, paramount to the 
first, the law respecteth proaimity, aod not dignity, of 
Mood) is directly contrary to many instances given by 
Plowden and Hale, and every other writer on the law of 
Descents. 

7th, Because this position seems to contradict the allowed 
doctrine of Sir Edwatd Coke : (d) who lays it down (under 
different names) that the blood of the Kempes (alias San- 
dies) shall not inherit tiH the blood of the Stiles (alias 
Fairfields) fail. Now the blood of the Stiles does cer- 
tainly not fail, till both No. 9. and No. 10. are extinct 
Wherefore No. 11. (being the blood of the Kempes) ought 
ootto inherit till then. 

8th, Because in the case Mich. 12 Ed. IV. 14. (e) 
^much relied on in that of Cler^e and Brooke) it is laid 
down as a rule, that '^ eesini que doit inheriter at pere, 
doit mkeriter at fiUr (/) And so Sir Matthew Halefg) 
says, '' that though the law excludes^ the fieither from in- 
heriting, yet it substitutes and directs the descent, as it 
^ould have been, had the &tber inherited. Now it is 
settled by the resolution in Clere and Brooke, that No. 
10. should have inherited before No. 11., to Jeoffrey 
Stiles, the &ther, had he been the person last seised ; and 
therefore No. 10. ought also to be preferred in inheriting 
to John Stiles the son. 

Theae . reasons of Mr. Blackstone, in opposittoii to the 
doctrine which he purported to disavow, were endeavoured 
to be controverted in an anonymous pamphlet, (A) in very 
lengthy arguments. To extract these arguments and to 
enter into an examination of the merits of the different 



(i) Co. Lilt IS. oa Uie reasons assigned by Mr* Jus- 

(e) Fitzh. Abr. tit. Desc. S. Bro. Ab. tice Blackstooe for rejecting ia bis 

tit Desc. 9. Table of Descents a point of doctrine 

(/) Seep. SSS. (2 Vol. BUu C.) laid down in Plowden, Lord Bacon, 

(r) Hale H. C. L. S43. and Hale."" Supposed to be written 

(li) Pub]i9hed A. D. 1779. '« Re- by Mr. Osgoode. 

marks on tbe Laws of Descent \ and 
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opinions to which the controversy has given rise^ would iii 
the estimation of the Author of Uiis Work encumber his 
undertaking without probably any prospect of utility to be 
derived from it ; (i) particularly as the point is not likely to 
occur^ and in the time of Bbckstone never yet had oc« 
curred in practice, (jf) 

Suffice it to say that the author of the pamphlet rather 
pertly concludes thus : — '* Upon the whole, we presume U» 
have shewn that, of the foregoing reasons, the first, second, 
and third, are merely speculative ; the fourth is drawn from 
an inapplicable medium, and a charge which is contra-- 
dieted by the express words of Plowden ; the fifth depends 
upon a distorted authority, and violent assumption ; the 
sixth, on a misquotation ; that the seventh involves a con* 
tradictien between the Table and the Text ; and of the 
eighth it will not be deemed intemperate to say, that R 
collects a point of doctrine from* authorities by which that 
doctrine is opposed, which point is applied to a case we 
are directed not to allow, and from which an inference is 
4lrawR, though we are enjoined not to admit of the pre* 



mises. 



90 



(i) Those wlio«r»de8icoiit of fiir« 
42ier investigating tbe point, are-rafer" 
red to S Cru. Dig. S85. Oilb. Ten. by 
Watk. S66. n. XVII. Watk. Desc. 170. 
—197. i08goode*8 Pamphlet Chrift- 
tians' note (17.) to 9 Bla. Com. S40. 

<i) See t Bla. C. 938. Mr. Cruise 
atates tliai « case exactly in point 
jtrose OB the Midland circuit in ISStS^ 



and was iirtended to have been argned 
IB Westminster Hall, but was coropro^ 
mised. **• Several eminent counsel,** he 
adds, *' were howeyer consulted, 
Bmong whom was Mr. Seijeanl Wil- 
liams I and they were all of opinioa 
that Sir W. Blackstone*i doctrioe was 
wrong.** S €ru. D. 41 1 . note. 
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SECT IL 
0/ Descent ex parte M aternft. 

We have 8een in a former rule of descent (k) that on 
failure of lineal descendants the estate shall descend to 
collateral relations beings of the blood of the first pur- 
chaser^ where any trace can be discovered who such first 
purchaser was ; though^ when no trace exists, the law 
win suppose it to be a feud of indefinite antiquity^ and 
admit any of the relations of the person last seised to in- 
herit. 

Where therefore a man dies seised of an estate^ being 
the purchaser^ (or if, he not being the purchaser, it should 
80 happen that it cannot be .ascertained from whom he in- 
herited J the law will suppose that it might have descended 
to him from any of his ancestors male or female^ and on 
feilure of his issue and descendants will allow any of his 
collateral relations to inherit and claim from him as the 
person last seised. 

When an estate has therrfore really descended in a 
course of inheritance to the person last seised^ the strict 
rule of the feudal law is still observed^ and none are ad-- 
mitted but the heirs of those through whom the inherit- 
ance hath passed : for all others have clearly none of the 
blood of the first purchaser in them, and therefore shall 
never succeed. For if lands come to a man by descent 
from his mother, no heirs on the part of his father shall 
ever be heir of those lands, but his heirs on the part of his 
mother shall inherit, in the same manner as the heirs of 
the mother on the part of the mother shall not succeed to 
an estate actually descended to the son from his fai])er. (/) 

Where, however, an estate has so descended to a son 
from, and as the property of, his mother, there are yet 
some modes by which he may so alter the descendible 
tiature and quality of the estate as to make it pass from 

{k) Canon V. p. 8S— 9t. (/) S BU. C. 999. Walk. Dew. Ml. 

e3 
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him to his paternal heirs^ instead of the maternal, by 
making such his paternal heirs take as purchasers, and 
not by descent. And, in order to effect this, he must ac- 
quire, or g\\e, a new estate ; for if the person taking be 
in, in any way, of the old one, he is not in as a pur- 
chaser, and therefore the descent will not be changed : 
as if the heir enter for a condition broken, he is in of the 
old estate, and therefore by descent, (m) 

We have in a former page (n) taken into consideration 
some of the circumstances under which a person can be 
said to take by purchase or by descent, and we may there- 
fore refer the reader to the doctrine there laid down. We 
proposed in this place further to consider what acts of the 
ancestor will break the descent, and cause the person from 
whom all further claims are to be made to be in by pur- 
chase. This may be by deed, devise, fine, or recovery. 
The former only will be treated of in this place, as it is 
conceived that the others may be more appropriately con* 
sidered under their separate Titles, in a subsequent part of 
the Work, (o) And it may be here generally stated, that 
where the person to whom, as the person last seised, the 
title is to be derived by the present claimant, has come to 
hts estate by purchase, the same will descend on his death 
to his paternal heirsi ; (p) but where, notwithstanding any 
act may have been done by which it might be supposed to 
have been vested in him by purchase^ the descent has not 
been changed^ such estate, having formerly come to him by 
a maternal course of inheritance, will, on his death with- 
out issue or descendants, revert to his collateral heirs on 
his mother's side only. 

At! to deeds, it may be laid down as a general rttle^ that 
it \s not in the power of any one to raise a fee simple to 
his own right heirs, eo nomine, by the name of heirs, as 
a purchase, unless he parts with the whole estate, (q) 

(m) See pen. Title '• Condition;* {p) Ante, p. 1S9. 

(«) ^ee mUe, p. 4. {q\ Co. Lit. 89 b. Dy«r, IM. fil. 

W And see tiso tl^ Titles of Re- 84. Hol;^. SO. 1 Vent. S79. 1 P. Wn^ 

TersioQ, and Remainder, and Condi- S59, 387. 9 Atk. 57. S Bla. Rep. 687 

tion. — 689. Nor can a man by coovey ance 
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Tha», it ig laid down by Lord Coke, that if a man !>e 
Mified of lands as heir of the part of hid mother, and 
maketh a feoffment in fee, and taketh back an estate lo 
him and to his heirs, this is a new purchase ; and if he 
dieth without issue, the heirs of the part of the father 
shall first inherit, (r) 

But Lord Coke must be here understood to speak of 
two distinct conveyances in fee ; the first passing th^ us^ 
aa well as the possession to the feoffee, and so completely 
divesting the feoffor of all interest in the land ; and thA 
second regranting the estate to him. For if, in the ilrst 
feoffment, the use had been expressly limited to the feoffor 
and hia heirs, or if there was no declaration of uses, and 
the feoffment was not on such a consideration as to raiae 
a use in the feoffee, and consequently the use resulted to 
the feoffor, in either case %e is in of his ancient use, and 
not by purchase. (9) 

As if a man seised ex parte matemd makes a feoffment 
fai fee, reserving rent to him and his heirs, this rent shall 
go to the heirs on the part of the father; for there he parti 
with the whole estate, (t) For if a grantor parts with bis 
whole estate, and then a limitation ht either to bis heirs 
general or special, such heirs would take by porchaae. 



at e^rottot kw nftle the lishft of hi» 
biidy to lake hj fmrthasm, F*r« if he 
limilftan estate to another, remainder 
to the heirs of his own hod^ ; this fe- 
«ttiiider will be void. But it lutfhl 
be effected by conTejaoce uilder the 
statute of Uses ; as, to A. and his heirs, 
to the use of B. for life, renoainder to 
the use of the beirs of the body of the 
grantor \ and in this case the heirs of 
his body would take by purchase pro- 
tided the estate is so KiDfted as to ex- 
elude the pretunoptiOD of an iniplie4 
life estate in the g;rantori for then the 
entail would Test iu the ancestor ■•- 
te tha nil« k Shelley*» cate. See 
•ale, p. 5. .. 



But had the r^fMiiid^r beett to the 
heirs genera) of the granior, tbe^ 
would have taken by descent, and 
been in of the old estate i for (hough 
H iA so caned, it would not have been 
ansMMMflder, but the reversion, wfa'reh 
would descend as before. See ante, 
p. 4. n. (i). And even in the rase of 
the remainder to the heirs of the \miy 
of the grantor, the reveMon after the 
determination of that estate, by way 
of resulting use or trust, would, it is 
conceived, be subject to the origiatl 
course of descent 

(r> Co. lit IS b. 

(f) Barg. m. M. tb. (M.) 

(f) Co» Lit It b. 



134 Canon VII. — Descent tx parte MaUmi. [chap, x^ 

since the limitation cannot be considered as a reversion^ 
"which is a part of the estate granted remaining^ in the 
grantor :(u) but> the whole estate being disposed of^ there 
can be nothing remaining in him^ and therefore there 
can be no reversion ; for^ in order to constitute a rever* 
«ion^ there must be something undisposed of. If, there* 
fore> a person grants to another and his heirs in fee sim- 
ple^ any subsequent limitation to the grantor and his heirs 
would be a new estate^ and they would take by pur- 
chase, (x) 

In the case of Doe r. Morgan^ {y) one seised in fee of 
ft copyhold of inheritance by descent ex parte matema 
surrendered the same to the use of himself for life^ remain* 
der to such persons and for such estates as he should^ by 
deed or will attested by three witnesses^ appoint; remain- 
der^ in defeiult of appointment^ to himself in fee ; after 
trhich he made a mortgage and surrendered to the use of 
the mortgagee in fee, who, upon repayment of the princi- 
pal and interest, surrendered again to the mortgagor : and 
it was held that the line of descent was thereby broken^ 
and that the estate descended to the paternal heir. 

But any conveyance of a particular estate vrill not have 
the effect of altering the nature of the descent ; because 
there is not a total departure of the whole estate. For if 
a person seised ex parte matemd makes a gift in tail, or a 
lease for life, reserving a rent, the heir on the part of the 
mother shall have the reversion, and the rent as incident 
thereto : or, if it were a feoffment in fee upon condition, 
though the heir ex parte patemd should enter for the 
condition broken, yet the maternal heir might enter upon 
him, and enjoy the estate, for the entry would revest the 
whole estate, (z) 

It may be observed in this place, that the renewal of a 
lease being considered as a new acquisition, the persoa 

(u) Co. Liu S8. b. 2 Bla. C<mu 175. g»n, t T. R. 105. 

{x) See Walk. Desc SS8. (s) Id. ib. and see % Cru. Dig. 96S* 

(jr) Doe d. Harman el Fjp. v. Hot- and jtmI, TiUe Conditioa. 
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renewing becomes a purchaser^ and the descent is thereby 
altered, (a) 



It has been stated in a former part of this Work^ that 
heirs are called according to the different modes of des* 
cent, viz, — ^At common law, — By statute,— m*. By cus* 
tom. (b) We have hitherto treated of the nature of 
descent at common law; and now proceed to consider 
the remaining modes of descent : and, first, that of estates 
by statute, commonly called estates tail. 

(a) Fieraon v. Shore, 1 Atk. 480. Dig. S60. 
Mason ir. Day, Free. Clk 319. 3 Cru. \h) See antef p. IS. 



IM 



CHAP XL 



MTATBS TiUL. 



IN the prosecution of our enquiry into the doctrines 
rekting to this head, or division of our subject, we pur- 
pose to consider the origin and nature of Estates Tail ; 
- — their several species, and modes of creation ; — ^what 
may be entailed ; — and the Rules of Descent relating 
thereto. 



SECT. I. 

Origin of Estates TaU. 

It has already been observed that feuds were in former 
times precarious, and held by the tenants at the will, and 
subject to the caprice, of their lords ; but that in process 
of time they gradually became descencjible to the issue of 
the first feudatory ; and subsequently, by the invention of 
the grant of the estate, which would strictly be a feudum 
novum, to be held tU antiquum, all the collateral relations 
as well as the lineal descendants of the grantee, were alike 
admitted to have a portion of his inheritable blood, (a) 

(a) See ante, p<9l, 94. 
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la order^ however^ to confine this unlimited right of 
miceeBsion among the collateral relatives of the first feuda- 
tory or purchaser J and in some measure to restrain the 
absolute power of alienation which persons enjoyed over 
their estates under the then existing modes of limitation, 
it became usual to grant an estate to be held by a new 
kind of tenure^ which was called a feudum talUatum; (6) 
by which the gift was limited exclusively to such heirs 
only of the grantee or donee as were particularly specified 
in the grants donatio stricta et coarctata; stent eertis 
/usredibusj qmbusdam ^ successione excbisis : as to the 
heirs of a man's body^ by which only his lineal descen- 
dants were admitted, in exclusion of his collateral heirs ; 
or^ either to the heirs male or to the heirs female of hit 
body, excluding in both cases all his collateral relatives, 
and likewise in the one case his female, in the other his 
male, lineal descendants. 



(I) Feudum taUiatutU'dicUur^ verbii 
fnr€ umH »f luerediiar in qwmdtim cer- 
UMhmm ttmUMim i mu feudum cerlft 
eouMUeuibuM cenceuum^ verhi gratU^ 
eMcui et ttberU ex legUimo matrimth 
nie nuudturie. Unde H U euifeuivm 
datum est moriatur ab$fme UHrie^fnh 
dum ad donatorem redit, TaOiare euim 
eet in quandam eertitudinem panere^ 
pei ad qmaddam eertum ktereditamem* 
§um UmiUre, Dm Conge GUn. vac. 
Feudum. 

The word taUium^ or feudum talUa- 
Itom, if deriyed from the French word 
taHler^-^eeindere, (to cut) or the Ita- 
Itaa tagliaret Co. Lit. 18 b. being bor- 
rowed from the feudists, (Crag. L. I* 
t. 10. s. 84, 85 ) among whom it sig* 
■ified aaj mntilated or truncated in- 
heritance, from which the heirs geoe« 
nJ of the donee were cut off. S^lro« 
Gloss. 531. 8 Bla. Com. US, b. (m). 
littlaon 8ajs» (s. ISO that «« the word 
iaOiare is the same as to set to some 
certaintj« or to iimilto some certaia 
iaheritance. And for that it is limited 
^d pat ia certfiin what issue shall in* 
herit bj force of such gifts» and how 



long the inheritance shall fast, it is 
called in Latin /ncAim taOiatum^ t e. 
JueredUoM in quondam eerWmdimem 9^ 



»» 



And Robinson seems to have had a 
similar notion of its true meaning 
when he sayB(Law of Inh. S0» b. (gX> 
Fee taUf indeed, according to the «ljf- 
man and origin of the word, signify- 
ing no more than a less fee eantoned 
and cut out from a greater and larger 
fee, aa a piece of cloth nuty be cut off 
and separated from the web, in and 
with which it was before untied, indi» 
viduated, and contained. But, how- 
ever, this emblem or allegory does 
not hold in all respects ; bccaase, 
whenever the fee-tail, or other smaller 
estate, is spent'or eibausted, the fee 
oBt of which SBch smaller estates were 
originally created and desceaded, be- 
comes completely aad entirely redift- 
tegrate i and becomes m ample and 
beaeficiai aad OBrestrained as it was 
before the crealioa and commence- 
mant of suck partknlar estaftsa. Sta 
Utt. s. IS^ Co. Litt. Sb tl. 8»d ch. S. 
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This restriction or condition wa» perfectly consonant 
to the ancient laws of feudal tenure ; for^ as we have be- 
fore seen^ it was requisite^ when feuds fir^t became here- 
ditary^ that every one who claimed as heir to the feud 
should be of the blood of^ or lineally descended from, the 
person who first acquired the same, {d) And. it seems 
moreover perfectly reasonable that the owner of the es* 
tate should be at liberty to annex to the ^ft of it what- 
ever restrictions or conditions he may think proper. 

But the extremely anxious jealousy with which our law bar 
always regarded any restraints upon the free right of alien* 
atioUj (though nothing could be more agreeable to the law 
of tenures than a male fee unalienable) (e) induced thepro- 
pounders of the law to decide that this limitation^ to a man 
and the heirs of his body^ was a gift upon cojidition^ that 
if the donee had no heirs or issue of his body, the estate 
should revert to the donor ; but^ that if he bad such issue^ 
then the estate should be absolute in the hands of the 
donee : because it was an estate upon condition that he 
had issue ; and the nature of conditions is such^ that when 
once a condition is performed, it is thenceforth entirely 
gone, and the thing to which it was before annexed be^ 
eomes absolute, and wholly unconditional, (f) 

Therefore as soon as the grantee had any issue bornj, 
his estate was immediately supposed to become absolute 
by the performance of the condition ; at least for these 
three purposes : — 1 . To enable the tenant to alien the 
land, (g) and thereby to bar not only his own issue, but^ 



• ii) Anie^ p. 92. 

(e) 1 Burr. 115. per Lord Mm9- 
idd. 

(/) S Bis. Clio. 

[g) The donee of a coodilioiial fee 
tnigbt also alien the land before issue: 
nor could the donor have entered in 
such a case, because that would have 
been contrary to his own donation, 
which limited the lands to the donee 
and his issue. And if the donee had 
issue born, after the aJienation^ the 



donor was excluded dorifUf the ex- 
istence of such issue. The issue waa 
also bound by Ihe alienation of their 
ancestor, though previous to th^ir 
birth t because they claimed a fee- 
simple, and only in the character of 
his representatives, and were there- 
fore barred by his acts. But where 
the donee of a conditional fee aliened 
before he had issue, such alienatioit 
did^not bar the donor's right of ro^ 
vffter, whenever there happened # 
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also thedonor^ of his interest in the reversion. 2. To sub- 
ject him to forfeit it for high treason : which he could not 
do, till issue born, longer than for the term of his own life ; 
lest thereby the inheritance of the issue, and reversion of 
the donor^ might be defeated. 3. To empower him to 
charge the land with rents, commons^ and other incufn- 
brances, so as to bind his issue, {h) 

But the course of descent was not altered by having 
issue : (i) for if the donee had issue and died, and the 
land had descended to his issue, yet if that issue died 
(without any alienation made) without issue, his (the do*' 
nee'^s) collateral heir should not have inherited, because he 
was not within the form of the gift, viz. heir of the body 
of the donee. (/) In order therefore to release the land 
from this fettered mode of inheritance, and to render it 
descendible to their heirs general, it became a practice 
among the donees of those conditional fees simple to alien 
as soon as the condition of having issue was performed ; 
and afterwards to repurchase the lands by which means 
they were rendered subject to the ordinary course of des- 
cent according to the common law. (k) 

" These things," «ays Lord Coke, *' though they seem 
ancient, are necessary notwithstanding to be known, as 
w^ll for the knowledge of the common law, as for annui- 
ties and such like inheritances as cannot be intailed within 
the statute^ and therefore remain at the common law. (I) 



hWure of issue; because the subset 
quent birth of issue was not a suffi- 
cient performance of the condition to 
render the precedent alienation valid. 
Plowd.941. iCru. Dig. SS. Andbe- 
' cause he aliened before any issue had, 
at which time he had no power to 
•lien, to bar the possibility of the 
donor. Co. L. 19. n. 

(A) Co. L. 19. 8 Inst 833, 4. 8 Bla. 
C. 111. 

(0 Bxeept where the ph was spe- 
cial to one and the heirs of his or her 
body by a particular ^rson : in which 



case, after issne had, the hind by con- 
struction of law became descendible 
to all the heirs of the donee*s body, 
whether they were the donee^s issue 
by such particular person named in 
the gift, or by any other person. The 
land was also in such case liable to 
the curtesy or dower of a ncond hus- 
band or wile. Co. L. Hargr. n. 8. 19. 
a. (1 10.) 

(j) Co. L. 19. c. 

(*)See8Bla.C. lir. 

(I) Co. L. 19. a. 
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Thus^ by a subtle constructioa by the jinlges of the 
feodum taUiufn into condittonal fees^ the whole object of 
the limitation was entirdy defeated until the nobiUty^ who 
were desirous of having the power to perpetuate their 
possessions in their own families^ (m) procured the statute 
of Westminster the second, (n) 13 Ed. I. c. 1. usually 
termed the statute De Donis conditionalibus to be made : 
which enforced a g^reater regard to be paid to the private 
will and intentions of the donor^ than to the propriety of 
such intentions, or any public considerations whatso* 
ever, (o) 

The statute De Donis provides (p) that '' the win of the 



(m)SBk. C.IIS. 8 Reeret, B. I.. 
1 65. Lord Coko states that the cause 
of making the statute dedonii was to 
prcserf 6 the inheritsaoe in the blood 
of them lo whom the gift was made. 

Co. L. 19. a, 

(n) It is from this collection of laws, 
generally called Westm.«nd, thatLord 
Coke has stiled Edward the First the 
English Justinian. Harrington on the 
Stat. 1S7. 

Thb statute is so called because 
the parliaroeni was holden at West^ 
minster ; and has the name of ** the 
second,** because another parliament 
waa formerly held at Westmiaatet ib 
Ike third year of thesaroe reign, which 
was called '* Westminster the First.** 
And although many parliaments have 
bec« since, and now are regularly 
Md there, jet these two only were, 
pr^pUr excellenUam^ caUed the star 
tuies of Westminster. Co. L. It. 
. (o) 9 Bla. C. US. Blany writers have 
censured this statute as reviving in 
aome measure the ancient feudal ro- 
stcaints against alienation, to the great 
prejudice of commerce, and the mai- 
nifest injury of the younger branches 
of families ; and Lord Coke observes 
(Co. L. 19. b.) that "* whie»aU estates 
were fee simple, then were ptrrcha* 
sars sure of their purchases^ fiirmers 



of their leases, ciediton of thaiv 
debts, the king and lords hiid their 
escheats, forfeitures, wardships, and 
other profits of their ^gaortes ;** and 
Mr. Reeves asserts tiiai this act has 
occasioned more discussion than per- 
haps any parliamentary provision in 
the Statute-book. (Hist Enf. law, 
vol. S. 164.) Besides the inlricaciei 
and perplexities in the law ; besides 
the stagnation of landed property, so 
contrary to the promotion of industry, 
these limita&iona have been produo* 
tive of perpetual disigreemenU be- 
tween the fklher and his eldest son, 
which indeed, says Barrington, ha 
well deserves from his roost unnaUiml 
treatment of his younger children^ 
though from custom the hardship does 
not perhaps strike him, when be makai 
his marriage settlement. Obs. on Str- 
iates. 1S9. 

(p) '* Qmad ro/amlof ionaiofU9^cmmr 
dum formum im cartA dofd »d ««#- 
/ffffi^ espre$Bam d^ cel«ro o^s#rarflir , 
iMa qiiod fiMi hdb^ani iiii^ quikm tern' 
meiaum tic fuU dtUwm tub eonditim^^ 
poUttatem aUenandi tenemtntum tU 
dMtuMy fvtf mitmu ad emitum iU&rum^ 
quibui tcHementrnm He fuerU datum 
r§man4Mt p^U oanciM obitum ; ra(«d 
damuiormnt v^ladejm kmtred^mf, •» €w- 
HuBd^fhiai p0r A#c ptod nmMwf 9H 
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giver^ according to the form in the deed of gift mani- 
festly expressed^ should he from thenceforth observed ; 
so that they^ to whom the land ^iras so given under 
condition^ shall not have power to alien the land so given, 
whereby it shall fail to remain unto the issue of them to 
whom it was given^ after their death ; or unto the giver^ or 
his heir^ if issue foil, either for that there is no issue at all^ 
or if there be any issue^ it fail by deaths the heir of the 
body of such issue failing/' 

Upon the construction of this Act of Parliament it was 
determined that the donee had no longer a conditional fee* 
simple, which became absolute and at his own disposal^ irn* 
mediately he had performed the condition of having issue ; 
but that the estate created by the statute De Danis was only 
a particular estate carved out of the entire fee-simple, 
which was denominated an estate tail, (q) from the simi* 
larity it bears to the ancient feudum talUatum before no^ 
ticed ; (r) leaving in the dooor the ultimate estate or re- 
version in the fee on failure of issue of the donee; an ea* 
tate arising^ not as it were, by the supposed breach of any 
condition of having issue, as previous to the statute ; but 
as a right of reverter accruing to the donor on the natural 
expiration of the estate granted 

Aa estate tail may therefore be described to be an et* 
iate descendible, under the sanction and enforcement of 
the statute De Donis^ (s) to such particular heirs only of the . 
doaee at are, according to the will of the donor, serially 
desr^pnated by the form of the gift. It is the intention 
of the donor expressed in the form of such donation 
vhkb linita the measure of (he estate ; and the statute 
merely enjoins the observance of such will. (0 

^mUuhed tbem. See Buringtoo on 
tbeSUt 188. 

(I) ModMU UgemiM ionutUnd^ et te* 
nenda e$t 9iium eomfenHo^ quia mo4m$ 
el amveniio^incnnil^em : ut H attetii 
cum usorefiat dotuUio^habendum et ie- 
ugndum 9ibi ei keereMui quos inter en 
hfUime precrcabunt^eeee qu^d donaior 



esihu omnine^ vei $i mliquU exiiu$ 
JkerU per meriem dejteiei^ kterede kur 
jufptodi esUuB deJieUnter 

(f) See % Reeves 186. 
' (r)4»if,p. 137. 

(•) The statute Is generally supposed 

U> bare introduced estates tail : but it 

' sb^ld more properly be said to bare 
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Several species of Estates Tail, and their modes of crea* 

tion. 

Tenant in tail by the statute^ says Littleton, («) is in 
two manner of ways, that is to say, tenant in tail general* 
and in tail special. '^ Also," Littleton continues in a sub- 
sequent passage, (x) '' there be divers other estates in 
tail, though they be not by express words specified in the 
said statute : but they are taken by the equity of the same 
statute/' For estates in general and special tail are fur- 
ther divided by the distinction of the sexe9 of the heirs 
specified in the gift of entail ; (y) and both may either 
be in tail male or tail female, the cases mentioned in the 
preamble of the statute {z) being set down only for ex^ 



ffuiiy talet luBredei in hdertiUate pa* 
temd et maiernd iueceiant^ alii Iub- 
redibui earum remoUoribui pcnitua ex- 
eluH9 : et quod voluntat ianatorU ok' 
iervari debet manifest apparet per 
lute itatuta^ See Co. L. 19. rf. 

(If) S. 13. 

\s) 8.21. 

(^)8Bla.C. 114. 

(2) The statute recites that where 
lands were given upon coodition, as 
to a man and his wife, and the heirs 
begotten between them $ with an ex- 
press condition, that« should the man 
and his wife die without heirs b^ot- 
ten between them, the land should re- 
vert to the donor or his heir $ also, 
where land was given in Uberum ma- 
ritagium^ (which gift had a condition 
annexed, though not expressed in the 
deed of gift, that on the death of the 
husband and wife without issue be- 



gotten between them, the land should 
revert to the giver or his heir :) and 
where, again land was given to a 
man and hmredibus de corpore mo ej^ 
euntibui ; it seemed hard, says the 
statute, to the donor and his heir8,that 
their will expressed in the gift should 
not be observed ; for, says the act. In 
all the above cases the feoffees poit 
prolem iutcilatam^et eseuntem ah iptio^ 
have hitherto had a power to alien tke 
land so gi?en upon condition, and to 
disinherit their issue, contrary to the 
will of the donors, and the express 
form of the gift. And whereas, if 
such feoffees had no issue, and even 
if there had been any issue, which 
had afterwards died, the land ought, 
by the express form of the gift, to re- 
vert to the donor or his heir, yet the 
persons to whom such conditional gift 
had been made used to infeolT others^ 
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amples of estates tail, general and special, and not to ex- 
clude other estates tail : for it is a maxim that exempla 
iUmtranty nan restringunty legem, (a) 

Estates-tail may thus be said to consist of six different 
«orts or species, viz. : — 

Estates Tail— General. 

Special. 

Male General. 

Special. 

Female General* 

' Special 

• 1 . Tenant in tail general is, where lands or tenements 
are given to a man, and to his heirs, (6) of his body (c) 



and so bar the donon of Uieir renret" 
tion; all which was in direct violation 
of the form of the gift. 

(«) Co. L. S4. «. 

(3) The word •< heirs** is as neces- 
sary in the creation of entails as kk 
feoffments and grants » for, sajs Lord 
Coke, seeing every estate tail w«s a 
fee-ample at the common law, and at 
the common law no fee-simple could 
be in feoffments and grants without 
the word " heirs,** and that an estate in 
fee tail is but a cut or restrained fee, 
it followeth, that in gifts in a man*s 
life-time no estate can be created with- 
out it But an estate-tail may by re- 
ference to a preceding limitation be 
created without the word '' heirs.*' As 
if a grant is made to A, et hteredibuB 
ie eorpcre suo^ remainder to B. tii 
farmA prtedicU, this will be a good 
rstote tail, for these latter words in- 
clude the former. But in a limiUtion 
to A. for life, remainder to B. in tail, 
remainder to C. in forma prtsdietdt 
this remainder is void for uncertainty. 
If however the remainder had been 
to C. in tademformd, this would have 
been a good estate tail j for idem ftfni- 
per prosime aiUecedtnti refertur, 

V A grant be to a roan and hisiinif 



^ hii ho^^ to a man and his teei^ 
ckildren, or efipnng, alt these ue 
only estates for life, there wanting the 
words of inheritance »* his heirs ;'* for, 
although the statute provides, that 
volmntat £anaiori$ tectmdum f^rmam 
in ehartd d&ni $ui manifeati expresmm 
obiervatur, yet that will and intent 
must agree with the known and esta- 
blished rules of law. See Co. L. SO 
a. and b, 

(e) These words ** of his body" 
are not so strictly requisite to the 
creation of estates tail, that itm^ 
not be expressed by some other term 
of procreation to what heirs particu- 
larly the fee is limited. Co. 1. 90 b.mad 
the reason of the distinctionbetweenthe 
word " heirs," and the term or phrase 
** of his body,** as to the strictness 
required in using the former and the 
liberty of using any terras whatever 
similar to the latter, so as they are 
expressive of the procreation by the 
person to whose heirs the limitation 
extends, is this : that inheritances be- 
ing only derived from the law, the law 
absolutely requires the word '* heira^*' 
which comprehends the whole notion 
of such legal representation : but the 
limiting of the inheritance tothedaa- 
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begotten, (d) It is so caUed, because whatever woman 
such tenant takea to wife, even though he ha« many wivea, 
and has issue by each of tbem^ yet the issues of each of 



eendants of this or the other body, is 
only the particular ioteotion of the 
person who forms the gifli and there- 
fore the law leaves every man to ex- 
press himself in such manner as may 
manifest that intention'. SBacAb.MS. 
Nor has the example put in the statute 
the words ** ie earptre,** hut runs 
thus : ** CHja aUquU ^al terrmm tumm 
Mlieui viro ei ^u$ usori et kmredibui 
detpih viro et muUere procreati$.^ 
See €mi€, p. US. a. (z.) Therefore if 
lands are given to a man and to his 
heirs which be shall beget of his wife, 
«r !• a nan $$ hmrtMtM it emmetmif 
«r kmrmUkm dt$€:nk all theseseveral 
tf um there are estates tail, tbongh the 
words ** dB eorport** are omitted. See 
C^ L. SO. h. 

But if the gilt is to A. and hts heirs 
■nla, or his heirs female, he will ha^e 
ft fse simple, because it i» not limited 
by Ibe gift, of what body the issne male 
or fiimale shall be i and so it cannot in 
any wise be taken by the equity of 
llie statute, and therefore be has a 
fee simple. Lttt s. SI. So also as 
gmnis of copyholds regularly receive 
Ibe same exposition which grants of 
fc a eb old lasds do at coronson law, a 
gnat to one and bis heirs male is a 
fea aiiDple i so also is a grant to one 
M tmtgkimi mm hmrtHMiM : but a 
fot tia cmtei t m mguim i mm inperpe- 
Samm is b^t aa calcle te I ife. 

]t iift mlt of law that in every en- 
tail wiibiii tbe statute, tbe estate most 
be limited eitiber by express words, or 
by words equipollent, of what body 
tit heir iaberi table shall issue. And 
it was adjudged in parliament, that 
wlwre lands were given to a man and 
ta bis heirs laale that this was a fee- 
and that as well tbe heirs fe- 
m hnm male should inherit. 



See Co. L. 87. b. Nor can the di 
of fee simple be restrained to extend 
to any particular heirs, the word 
*' simple" implying an absolute-inhe- 
ritance, clear of any condition, limit- 
ation, or restriction, to particular 
heirs i I Cru. D. 77. The word ^ heirs'* 
creates some estate of inheritance, and 
whosoever hfisan estate of inheritanoe 
has either a fee simple or fee tail, 
Co. L. 27. b. and as there cannot be aa 
estate tail created by Seed witbovt 
some words of procreation, it follows 
it must be an estate in fee-»mple. 

But in a devise it is otherwise i for 
there any words expressive of an in- 
tention on the part of the devisor to 
create an entail will pass an estate 
tail to the devisee, the law supplying 
the words ^ of his body .** Co. L. S7.a. 
Thus, a devise to ** a man and hb 
issue,** or, **to a man and hb child- 
ren,** (be having no children at the 
time,) will create in bim an estate taiL 
Wild's case, 6 Co. IS. 1 Tent 8S9. 
Davie v. Stephens, Doug. St. Wood 
ei us. V. Baron, 1 East 259. Seale e. 
Barter, 2 Bos. and P. 485. So tbe 
word *' •on,'* or *• sons, •* will pass 
an estate tail. Bifield*s case, I Yent. 
2S1. Wharton v. Gresbam, 2 Bla. 
Rep. 1083. So an estate tail tUKj 
arise in a will by jnere implication, 
without any express words of devbe. 
Goodrighte. Goodridge, Willes Rep. 
869. 7 Mod. 453. and it is held that if 
a man devises an estate to A. and bb 
heirs, and afterwards in his will gives 
hb estate to another, in case A. dies 
without iotue, the subsequent words 
reduce A.*s estate to an estate tail, and 
restrain the general word *' heirs'* to 
ngnify only heirs of the body. Brice 
V. Smith, Willes, 1. Denn v. Sbenlon, 
Cowp. 410. Forth V. Chapman, S. P. 
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theflfe wiTes by possibility may inherit^ because every one 
is of his body engendered, (g) 
So where n woman, tenant in tail general, marries se- 



Wbis. 868, 9 Yas. 61^. id. ISO. ISO. 

8 Atk. 888. 646. Daintry v. Daintry, 
6T.R. 507. Doe d. Neville v. Ri- 
vers, 7 T. R. 876. Doe d. Chandler v. 
Smith, ii. bSh Doe d. Gregory aad 
Geere v. Wichelow, 8 T.R. 81 1. T>oe d. 
Coek V. Cooper, 1 East 829. Wood et 
ux. v. Baron, Id. 859. Pierson v.Yick- 
er^, 6 East 5^. Doe d. Sllis v. Ellis, 

9 East 368. Teony d. Agar v .Agar, 
18 East 853. Cfook v. De Yandes, 9 
Yes. 903. Barlow v. Saltar, 17 Ye8.479. 
And the same' rale kplds,' wh^ber 
the words be, «« if he die without 
issue,** or whether they be, "if he die 
and leaTe no issue f for, in case of 
reaUjfy it shall be construed to mean 
an indefinite failure of issue. Dansey 
V. Griffiths, 4 M. and Sel. 61. Romi|ly, 
knt V, James^ 6 Taunt 863. So it is 
held that although a, devise over after 
a dying without heiri is in general 
void, yet if the person to whom the 
limitation over i| made be a relation 
of atfd capaWe of being collateral 
heir to the fifst devisf^, in thsvt Cfise 
the first devisee takes only an estate 
tail ) because the limitation over to 
Hie collateral 6eir jpUinly denc^tas 
Ihat^nly JiuesU heirs conldbave heen 
intended. Fearn. 466. Parker ». 
Thacker, 3 Lev. 70. Morgan et ux. r. 
Griffiths, Cowp. t34. Cri>. Jac. 415. 
5 T. R. 808. Goodcight ti; Dfinham, 
Doug. 864. Doe d. Hatch v, Black, 6 
Taunt. 485. 8 Marsh 170. And the 
rale is the same where the remainder 
is limited to the l\eirs of the testator 
himself ; if tKch. heirs must also be 
heirs to the first devisee. Fearo. 467. 
Nottifigham v. Jennings, I P. Wms. 
83. And ajs a .devise of an estate in 
fee may be cut down by subsequent 
words to an estate tail ; so a devise to 
a person generai(y,without any words 



of limitation, which would of itself 
create only an estate for life, may be 
enlarged by subsequent words, or by 
implication, into an estate tail. Chap- 
man's case, Dyer 333. b. King o. Rum- 
ball, Cro. Jac. 448. Barton v. Rowe, 

3 Mod. 183. Denn v. Slater, 6 T. R. 
335. And in like manner an express 
devise to a person for life may be en* 
larged by subsequent words, or by a 
necessary implication, into an estate 
tail. 6 Cm. Dig. 886. Langley v. 
BaUwii), 1 P. Wms. 759. Att Gpn. v. 
Sutton, id. 753. 3 9ro. P. C. 75. 
Sparrow V. Shaw, £&. ISO. Robinson 
V. Sicks, ib, 160. Chapman v. Brown, 
ib. 869. Doe d. Biahdj^rd v. Applin^ 

4 T. R. 88. Denn d. Webb v. Puekey, 

5 T. R. 899. Doe d. Cock v. Cooper, 
1 East 889. And it is a goieral rale, 
that neiilief the devite of an express 
estate for life to the first taker, nor 
the interposition of a devise to trus- 
tees* to preserve contingent remaio- 
decs, if fofowed by a liiaitation to 
the heirs of his body* i^iH prevent him 
from taking an estate tail. Shelley's 
case, I Co. 93. 1 Fearn 890, 809.' 
Poole o. Podlej 3 'Hos. and PnL 680. 
And the Courts have never deviated 
from this general rule, except where ' 
the intent of ihe testator has ap- 
peared so plainly .^» the contrary that 
m> one could misunderstand it. P^r 
\,OTd Alv^ley. .C. J. i^. 6^7. (Note. 
(w.)to Co. 1. by Thomas vol.i. p. 
547.) See also 4 Bac. Ab. tit. Legacies 
and Devices D. 

{d) So this word " begotten,?' or 
"engendered," may frequently be 
omitted or expressed by a word of 
some similar signification, as luere' 
dibui de «e, de came taa, or guo$^ 
iibi eou^erity i^c. and where the 
word of Littleton, says Coke, is "en- 
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yeral husbands^ and has issue by each of them^ all her 
children by the several marriages are capable of making' 
themselves heirs to the entail by force of the giflj and 
therefore they are called general tails, (h) 

3. Tenancy in special tail is where lands or tenements 
are given to a man and to his vnfe^ and to the heirs of 
their two bodies^ or to a man and his heirs on the body 
of A. begotten^ or vice versa ; in which cases none shall 
inherit by force of the gift but such as are engendered 
between the husband and wife particularly mentioned in 
the form of the limitation. It is caUed special tail^ because 
if the wife dies^ and the husband takes another wife and 
has issue by her^ the issue of the second wife shall not 
inherit by force of the gift ; nor the issue of the second 
husband^ if the first husband die^ where the estate is 
limited to the wife and the heirs of her body by a parti- 
cular person, (e) 

They are not merely the heirs of the husband who are 
to inherit by force of the entail^ as in the cases before 
mentioned (k) of general limitations to the heirs of the 
donee ; but they must be the heirs of the donee by the 
person specially named in the donation. 

This is particularly provided by the statute^ which says 
in such cases that the issue of the second husband and 
wife shall not succeed in the inheritance ; but immediately 
after the death of the husband and wife to whom the 
land was given^ it shall revert to their issue^ or unto Uie 
giver^ or his heir^ as before (/) is said. 

gendered or begotten, fTOcrtatUiT (g) I*itt a. 14, 16. 

yel if the word be <* proeremdii,'' or (A) /if. Si.l6. 

*' qu0i proereaverit;* the estate tail is (0 Id. tb. 

good; and bb procreate shall extend (Ar) ^nie^ p. 143. dir. I. 

to the issues begotten afterwards, so (/) Supra. *' Mec esUuM ie m- 

procreandii shall extend to the issnes eundo viro et mnUere mceewBhmem JUe- 

begottea before, (Co. Lit 80 b.) unless redUariam (kabeai $) ted itaUm p9H 

the limitatioD be in poiterum procre- mortem viri et maUeriM, qmbui tem^- 



andU, in which cases chUdren bom mentum etc fidt datum^ poH eo\ 

previous to such donation would be oldtumy\oel ad eorumesitwm^ vet ad d»* 

excluded by the peculiar force of the natcrem, vel ad ^us kteredem^ m 

words '• in po$terwm.^ Hargr. n. 3. dictum «*, revertatur/* 
sob. (122). *^ 
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So where lands are given to a man and woman unmar- 
ried^ and to the heirs of their two bodies ; or to the hus- 
band of A. and the wife of B.^ and the heirs of their 
bodies ; (m) they have presently in them an estate tail spe- 
cial^ on account of the apparent possibility that they may 
marry, (n) Such possibility must^ however, be coupled 
with the sanction of the law ; for if there should be any 
leg^al impediment to their marriage, they will each have a 
several inheritance to the general heirs of their respec- 
tive bodies, (o) 

So if lands are given to B. et hcsredibus quos idem 
B. de prima uxare sua legitimi procrearet, this is an 
estate in special tail, although he has no wife at the 
time, (p) 

The word '' heirs," in the creation of estates tail, is the 
nomen operativum to denote, where a man and woman are 
mentioned in the gift, to which of them the estate-tail at- 
taches, or belongs ; and in what cases the husband takes 
an estate tail, and the wife only an estate for life, or S 
canverso ; or where they both take an estate tail, or the 
survivor only ; — as, for instance, in a gift to a man and 



(m) Bat if to two husbands and 
their wives, and to the heirs of their 
bodies begotten, they will take a joint 
estate for life, and several inherit- 
ances, viz. the one husband and his 
wife the one moiety} and the other 
hosband and wife the other moiety; 
and no cross remainders or other pos- 
sibility shall be allowed by law where 
it is once setUed and has taken effect. 

If lands be given to a man and two 
women, (and ^ e^nverao^ where to one 
woman and two men) and the heirs of 
their bodies begotten, in this case they 
have a joint eslate for life, and every 
of them a several inheritance, because 
they cannot have one issue of their 
bodies, neither shall there by any con- 
stmction be a poesibility upon a pos- 
aibility. Co. Lit 85 b. Vk this case it 
cannot be tally for the uncertainty 



which of them be will marry first But 
if a gift was to A. and B., a feme sole, 
and to t)ie heirs of their bodies, re* 
mainder to A. and C, a feme sole, 
and to the heirs of their bodies, this 
is an estate tail.* Hale, MSS. Harg. n. 
4. Co. Lit S5 b. 

(n) Co. Lit 20 b. But where the 
man and woman have been previously 
married, and have been divorced m 
vinculo matrimonii, they will be te- 
nants for life only ; for the law does 
not presume that they will marry 
again. See ante, p. 2S, n. (n). But qu* 
whether in this case they would not 
each have a several estate tail general, 
as in the case above, where there is 
some impediment to their marriage. 

{0) Prest. Estsn. 1 Thorn. Co. 
LitSOb. n. (o) 517. 

(p) Co. Lit 80 b. 
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to his wifis^ and to the heirs of the body of the husband ; 
or the heirs of the husband whtch he shaH beget on the 
body of his wife ; here the husband has in one case ao 
estate-tail general^ in the other an estate-tail special ; and 
the wife^ in either case^ takes only an estate for life, (a) 

If the gift is to husband and wife, and to the heirs of 
the body of the wife by the husband begotten^ the wife 
has an estate-tail special^ and the husband an estate for 
life. But where lands are giren to the husband and wife^ 
and to the heirs which the husband shall beget on the 
body of the wife, both of them have an estate-tail, be- 
canse the word ^' heirs" is not limited to the one more 
than the other. (5) 

Accordingly, in the late case of Denn d. Trickett v. 
Gillot, (c) where the limitation was to husband and wife, 
and the heirs on the body of the wife by the husband to 
be begotten, it was held that they took a joint estate-tail ; 
though, if it had been to them and the heirs of the body, 
&c. the estate-tail would have vested solely in the wife. 

If lands are given to the husband and wife, and to the 
heirs of the body of the survivor, the survivor will take 
an estate in tail general, which, of course, can not vest 
until by the death of one of them it is ascertained which 
of them is the survivor, (d) 

An estate-tail may also be created by a gift to the heirs 
of the body of a person who at the time is dead ; as if m 
man has issue a son, and dies, and a gift is made to the 
son, and to the heirs of the body of the father, (e) In. 
this case the son, because he is named in the gift, would 
at all events take an estate for life ; and, as answering 
the description of heir of the body, would be tenant in. 
tail. 'But if it so happened that he could not bring him- 
self within that description as heir to the entail, but that 

(a) Liu. s. 26, 27. and Gosage v» Taylor, Sty. S25. there 

(p) litt s. 28. cited. See also Hargr. n. 3. Co. Lit. 

(c) 2T. R. 4SI. 2S Ash. MS. 327, 2«a.(I5a). 

S. C. See also the earlier decisions of (d) Co. Lit 20 a. 

Froj;ni(»rton d. Robinson v. Wharre, (e) Lilt. d?%0. 

2 Bla. Rep. 728. 3 Wik 125, 144, 
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9<Mne. other person, tlian the donee was the h^ir of the 
body of the ancestor, the estate tail would vest in that 
person. (/) 

JjOrd Cpke reinar}cs (g) upon the above section of Lit- 
jtletoDj '^that th^ words 'the heirs' are observable ; for if 
they had been his heirs^ it clearly would have altered the 
ca^e. And therefore, if lands be given to the soq, and to 
his heirs of the body of his father, the son can not take 
as heir of the body of his father, because the grant is to 
him and to his heirs, &c. and, consequently, he hath a 
fee simple/' The reason, however, of Lord Coke's dis- 
tinction seems to be questionable ; for the second son may 
be his heir of the body of the father : and a gift to A. 
and his heirs of the body of his wife, who is dead, would 
be an estate-tail, (h) 

3. An estate tail male general is where — ^if lands be 
g^ven to a, man, and to his heirs-male of his bpdy begot* 
ten, in which case his issue male shall inherR, and the 
issue female shall be totally excluded, (t) 

4r An estate tail male special is where lands are limited 
to a man and hift wife, and the heirs male of their two 
bodies begotten, — or in any other of the modes before 
mentioned as instances of estates-tail special, the word 
^' male" being subjoined as a description of the heirs who 
are to take under the entail. 

5. An estate tail female general is where, in a similar 
manner, lands or tenements be given to a man and to his 
heirs female of his body begotten ; in such case his issue 
female shall inherit by force and fprm of the said gift, and 
not his issue male. (Jk) 

6. An estate tail female special is a limitation to a man 
and his heirs femyale on the body of a particular woman 
begotten ; ;or to a woman, and th^ heirs female of her 
body by a particular man, 

(/) See Maaderille's ci|fle» Co. I4X. (k) Haleli MSS. Hai^g. n. !• Cp. 
fiS b. aod see MtUe^ p. 4» o. («)• Lit S7 a. 

(r)87m (0Lit,8.t1. 

(k) Lift s. Sf, 
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Mr. Hargrave says that it is very unusual to create an 
estate in tdil female ; and that he had seen an ai^ment^ 
in which it was attempted to prove that the law of Eng- 
land will not allow of a descent through females only, 
even in the cases of estates tail. But other writers, as 
well as Littleton and Coke, mention such descents, nor 
did he ever hear any authority cited to support the con- 
trary doctrine. (£) 



SECT. III. 



What may he the Subject of an Entail. 



The only word named in the statute De Danisis 'Uene- 
4nentum/' under which general term is included ^^ every 
thing that may be holden, provided it be of a real (m) and 
permanent nature ; whether it is of a substantial and sen- 
sible, or of an unsubstantial ideal kind :" (n) and under 
this term, '^ not only all corporate inheritances^ which are 
or may be holden, but also all inheritances issuiitg out of 
any of those inheritances, or concerning or annexed to, 
or exercisable within the same, though they lie not in 
tenure, may, without question, be entailed." (o) 

It seems to be settled that the statute De Donis does not 



(0 Co. Lit. 25 a. D, (1). See Plowd. 
Quer. 87, 133* 

(m) If the grant be of an inherit- 
ance merely personal, or to be exer- 
cised about chattels, and is not issuing 
out of land, nor concerning any land, 
or some certain place, sdch inherit- 
ances cannot be entailed, because they 
savour nothing of the realty. Co. Lit 
20 a. In cases therefore of limitations 



of such inheritances to a roan and the 
heirs of his body, after the nature of 
estates tail, not being within the sta- 
tute, they remain as at common law; 
and the donee takes a conditional fee 
simple, with power to dispose of the 
property immediately on issue had. 
See ante, p. 138, 9. 

(ii) 8 Bl. Com. 17. See anle, n. II. 

(0) Co. Lit 19 b., 20 a. 
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create an estate tail of copyhold lands^ because they are 
entirely subject to the custom of manor^ and governable 
by it ; and because they are not within the word '' tene- 
wiente^" which comprehends only an estate of freehold, (p) 
Copyhold estates can not be the subject of entails^ unless 
there be a custom in the manor to warrant it. (q) It is 
necessary to shew a custom of creating an entail ; and it is 
not satisfactory to say^ that because an estate may be sur- 
rendered in fee^ vel aliter, that it can be entailed under 
the statute of West. 3. ; and to shew merely that copyhold 
lands have been granted to men and the heirs of their 
bodies^ does not prove that an entail may be created ; but 
to do that it must be shewn that there have been surren- 
ders in tail with remainders over, (for otherwise that estate 
might be a fee simple conditional^) or that the lands have 
g^one in a course of descent according to the limitations^ 
80 long as to exclude the supposition of a fee-simple con- 
ditiouid. (r) But where by the custom of a manor an 
estate can not be entailed^ it is capable of such limitations 
as may make it a fee-simple conditional ; and the tenant^ 
after the condition is performed^ (s) has power to dispose 
of it by surrender, (t) 

Mr. Hargrave says (u) that '^ two things seem essential 
to an entail within the statute De Donis. One requisite is^ 
that the subject be land^ or some other thing of a real na- 
ture. The other requisite is^ that the estate in it be an 
inheritance; therefore^ i\either estates pur autre vie in 
lands^ though limited to the grantee and his heirs during 
the life of the cestui que vicj nor terms for yearSy are 
strictly entailable^ any more than personal chattels ; be- 
cause as the latter^ (personal chattels J not being either 
interests in things real, or of inheritance, want both re- 



(p) See Co. Lit 60 a. b. Heydon^s Amb. 279. And see ScrWen on Copjb. 

esse, 3 Co. S. Sid. 314. Roll. Abir. 6fi. 1 Bac. Ab. 709. 

606. 1 Bac. Ab. 709. Cro. Car. 42. (t) See ante^ p. 138. 

(9) Per Lord Kenjoo, C. J. 1 T. R. (i) Pullen v. Middleton, 9 Mod. 

111. 48S. 

(r) See Moore v. Moore, 8 Ves. 601. (u) Co. Lit 20 a. n. h. 
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quisites ; so the forntftr two, though ititetests in things 
T eal, yet not being alfeo of inheritance, are deficient in 
one requisite, (tr) 



j(w) Estates pmr Mmtre vie^ terms for 
years, and personal chattels, may, 
however, be so settled as to answer 
the porpoees of an enhiil-, and be ren- 
dereid unalienable almost for as long 
a time as if they were entailable in the 
strict sense of the word. And by a se- 
ries of decisions- within the last two 
centuries, and after many struggles in 
respect to personalty, it is at length 
settled, that erery species of property 
is in fiiAitofiee equally capable of be- 
ing settled by way of entail i and 
though the modes vary according to 
the nature of the subject, yet they 
tend to the same point, and the dura- 
tion of the entail is circumscribed 
almost as nearly within the same li- 
tnits as the difference of property will 
allow. 

Estates pur Muire vie may be de- 
Vised or limited in strict settlement 
by way of remainder, like estates of 
inheritance; and such as have inte- 
rests in the nature of estates tail may 
bar their issue and all remainders oyer 
by alienation of the estate pmr mire 
iMiff, as tiioae who are, aftrictly speak- 
ing, tenants in tail, may do by fine 
and recovery t but then the having of 
issue is not an essential preliminary 
to the power of alieaatioa in the case 
of an estate pur eulre vie limited to 
one and the heirs of his body, as it is 
in the case of a conditional fee, from 
'wliidi the mode of barring by aliena- 
tion was evidently borrowed. 

The manner of settling terms for 
yean and personal chattels is differ- 
ent, for in them no remainders can be 
limited f bat they may be entailed by 



eiecutory devise or by deed of trust 
as effectually as estates of inheritance, 
if it is not attempted to mnder then 
unalienable beyond Che duration oi 
lives in being, and twenty-one years 
after ; and perhaps, in the case of a 
postfaamous child, a few raonths mcM : 
a limitation of time not arbitrarily 
prescribed by our Courts of Justice, 
but wisely and reasonably adopted ill 
analogy to the case of freduMi of in- 
heritance, which cannot be so liaoited 
by way of remainder as to postpone a 
complete bar of the entail by fine or 
recovery for a longer space. It in 
also to be observed that, in the cane 
of terms of years and personal chat* 
tek, the vesting of an intenest, which 
in realty tvould be an estate tail, bwta 
the issue and all the subteqnent linUr 
ations as effectually as fine and reco- 
yery in the case of estates tail entail- 
able within the statute DeDenie^ or a 
simple alienation in the case of con- 
ditional fees and estates par autre vie ; 
and further, that if the executory li- 
mitations of personalty are on conti»- 
gencite too remote, the whoio pro- 
perty is in the first taker. 

See further as to the entail of estates 
pur OMtire vfe, 8 Yem. 184, 895. S P. 
Wma. 868. 1 Atk. 384. 8 tf. 850, 
376. 3 id. 464. 8 Yes. 681., as to 
the entail of terms of years and per- 
sonal chattels. Manning^s case, 8 Co. 
94. Lampett*s case, 10 Coke, 46 b. 
Child and Bailey, W. Jones, 15. Duke 
of Norfolk*s case, 3 Cha. Ca. 1. Carth. 
867. 1 P. Wms. 1. Harg. n. 5. Co. 
L. 80. a. (180.) 
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SECT. IV. 

The incideotff to an estate tail are these : — 

That the tenant in tail may commit waste on the estate, 
by felling tknber^ pulling down houses^ or the like^ with- 
out any liability to be impeached or called to account for 
the same* (x) 

That the wife of tenant in tail shall be endowed of the 
estate. . 

That the husband of a tenant in tail shall be tenant by 
curtesy of the same, (y) 

That the estate may be barred^ or destroyed : (s) — 
1. By fine, (a) 8. By a common recovery, (b) 3. By a 
liu'eal warranty, descending with assets to the heir. 

They are forfeitable for high treason* (c) 



lafidt on his daufchterin tail, and took 
her hond ncit to cotoniit waste, it was 
held an idl^ hond, and not binding in 
equity. Jervis ««.Bniton, 8 Yern. 851 • 
(jr) €b. Lit 894 a. 

(») M. 

(a) 4 Han. 7. c. 84. SS HMi. 8. e. 

(») Tho'stakitA B4 and » Ben» d. c 
80;, enactt that no §digo%A reeovei^ 
had against lenatrts in toil, wh^re the 
etUle ynm sealed by the Croim, "(Co. 
Ut« S78.) and the remainder or rever- 
nion coDtinnes still in the Crown, shali 
%e of my force aid effbct$ which is 
allowing, indirectly and collaterally, 
Ao'Ml force an^ e#bet ^ef recover!^ 
ifMh respect to oi^navy estates tall, 
ii%Cre tite* royiH 'prerogative is not 
coneerhed. 8'BAi.t>otn. i18, 119. Soe 
abo 4 liirr. 888S. 1 B\k, Rep. 614. 
^S bae. Ah. $fi4. 

Tips po#er to sntfe^ a comnoh ^ 



coveiy Is a privilegeinsepanhly hici- 
dent to an estate UiL It is a paft tf at 
alJstiafMif, which is not restrained by 
the statute De D^nU^ and has been so 
considered ever since Taharani*s case, 
(18 Bd. 4. 14 Bro. Ab. Tail, S8.) and 
this power to suffer a common reco- 
yery caanol be restrained by condi- 
-tioa^ KnitBlion,eustonh recognisance, 
statute, or covenant. 8 Fonb. on l^• 
81, n. 

(e) By 9% Hen. 8. c. IS. further eo- 
^MQediy 6 and 6 Edw. 4. c 11. s. 9. 
every offender convicted of high trea- 
son ^sball lose and forfeit aU such 
lands^ tenements, and hereditaments 
which any such offender shall have of 
any^estaloof inherilanee, (nnder which 
geiieralwordsestatestailweroeovertly 
■included) in disown right, in nseor 
possession at the time of ^sneh treason 
committed, or any lino ^dler. Soe 
f$ty p. IM. 
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That the issue in tail shall be botind by certain leases 
made by the tenant in tail, (d) 

That estates tail are subject to the payment of debts 
due to the crown, (e) 

That they are subjected to be sold for debts con- 
tracted by tenant in tail who becomes a bankrupt. (/) 

That the estate may be barred by an appointment to a 
charitable use, without either fine or recovery, (g) 

That the estate shall not be subject to mei^r. {k) 



(d) Leases by tenmnts in liil must be 
made eonfonnably to the statute S8 
Hen. 8. c. 28. 

1. They must be by indeoture, and 
under seal. 

2. The lessor must be of the full 
age of twenty-one years. 

' 3. Where there » any old lease in 
subsistence at the time of making the 
lease, such prior lease must expire or 
be surrendered, or determined within 
one year next after the making of such 
■ew lease. 

4. The.lease must not be of any re- 
version in hereditaments. 

5. The lands must have been most 
commonly let for twenty years, pre- 
vious to such lease. 

6. The lease must not be without 
impeachment of waste. 

7. The leases must not exceed 21 
years, or three lives, firom the mak- 
ing. 

8. The rent reserved must be as 
• much at least as has been usually paid 
for the lands for twenty years, previous 

-to such lease. 

9. The rent must be reserved and 
made payable to tfiose persons after 
the death of the lessor to whom the 
reversion of the lands demised shall 
appertain, and to whom the lands 
would have come in possession if such 
Jease had not been made. 

(e) 33 Hen. 8. c. 39. s. 7^« 
(/) By Stat 21 Jac. 1. c 19. & 12. 
the commissioners of bankrupt are 



empowered to sell any manors, lands, 
tenements, or hereditamients whereof 
any bankrupt is or shall be seised of 
an estate in tail« in possession, rever- 
fldon, or remainder, whereof no re- 
mainder is vested in the Crown \ and 
such sale b declared to be good against 
bankrupts, the issues of their bodies, 
and all persons whatsoever whom the 
bankrupts, by common recovery, or 
other ways or means, might cut off 
or debar from any remainder, rever- 
sion, rent, profit, title, or possibility 
in, to, or out of, such nanon, &c. 

(g) 43 Bliz. c 4. 2 Yern. 453. Ch* 
Free. 16. See 2 Bla. Com. 119. 

(A) It b a role (see 2 Bla.Com. 177.) 
that wheresoever a greater and a leas 
estate (or interest in land) coincide, 
and meet in one and the same person, 
(in one and the same right, Plowd. 
415. Cro. Jac. 275. Co. Lit. 33&) 
without any intermediate or inter- 
vening estate, (3 Lev. 437.) the Jeaser 
estate is immediately annihilated ; or, 
in legal language, is saidto be merged^ 
that is, sunkfOr drowned in the greater. 
But estates tail form an exception to 
.this ruJe, being protected from the 
doctrine of merger by the operatioa 
and construction, though not exactly 
by the terms, of the statute De Dtmit. 
The object of the statute was to fetter 
inheritances, and render them onaliea- 
able, which object would haye been 
defeated by allowing tenants in tail 
to purchase the reversion and lAerge 
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SECT. V. 

Descent of Estates Tail. 

Having thus stated the origin and nature of EstatesTail^ 
the different modes of creation, their subjects and inci- 
dents ; we now come to consider their nature as more im- 
mediately connected with the subject of this Work, or so 
far at least as has not been touched upon in treating of 
the several species of entails. 

The descent of an estate tail is similar to that of the 

feodum novum already noticed; (t) for the donee in tail to 

whom the estate is originally limited, is the first purchaser 

of the estate, and such only as are lineally descended from 

him can derive a title to it by descent. 

The maxim seisina facit stipitem (Jc) does not apply ; 
it being only necessary, in deriving a title to an estate 
tail to deduce the pedigree from the first purchaser^ and to 
shew that the claimant is heir to him ; for the issue in 
tail claim per formam doni; that is, they are as much 
within the view and intention of the donor, and as per- 
sonally and precisely described in the gift, as any of their 
ancestors. (/) 

Nor is the rule as to the exclusion of the lineal ances- 
tors applicable, inasmuch as it must have passed them al* 



their lesser estates. And it was accord- 
ingly resolved, that an estate tail 
coald not he surrendered, merged, or 
extinguished in, or hy the succession 
to the greater, 2 Rep. 61. 8 Rep. 74. 
And therefore it follows that a person 
roay have at the same time, and in his 
own rightfhoth an estate tail, and also 
the immediate reversion in fee, in the 
same land. 
But an estate tail, after possibility of 



issue extinct, will merge in an estate 
in fee. Watk. 145. An estote of this 
nature is where a ^cial tail is ren- 
dered impossible of lasting beyond the 
life of the tenant by tiie death of the 
person without issue, by whom such 
issue was to be engendered or begot* 
ten together with the donee in tail. 

(0 An^Cy p. 92. 

(A;) See afife» Canon L sect 8« p. 4t. 

(l)SCru.Dig.422. 
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ready before it came to the stock from whence the descent 
is now to be derived, (m) 

So the male issue in tail shall be admitted before the 
female^ (n) unless where the estate is limited in tail fe- 
male^ in which case the male issue could never be ad- 
mitted, (o) 

The third rule of descent relating to primogeniture 
and coparcenary also applies in the descent of estates 
tail, (p) 

The right of representation (9) also takes place ; and the 
issue of any deceased person shall stand in the same place 
as the person himself would have done^ had he been living, 
that is^ if such issue are capable of being heirs secundum 
formam doni : as if an estate is limited to A. in tail male, 
and A. has issue two sons, the eldest of whom dies leaving 
issue a daughter, such daughter would be incapable by 
reason of her sex, of claiming under the entail ; and there- 
fore no representation could take place, but the younger 
son would succeed to the estate on the death of the father. 

In tail male or tail female, the special heir inherits, (r) 



(fli)^ffle, p. 64.. 

(«) .iftltf, CftDOD II. p. 70. 

(0) Jnte, p. 149. 

(p) Jntey p. 78 — 80. 

(f) See mte^ Canon IV. p. 81. 

(r) Such special heir is in by des- 
cent, Hal. MSS. Harg. Co. L. n. 8., 
S4. b. (144.) And to take by purchase 
it Ss reqaired thai the special heir 
•bonld be heir general abo. As if A. 
have issue a son, and a daughter, 
and a lease for life be made, remain- 
der to tile hein female of the body 
<»f A., A. dieth, the heir female can 
take nothing because she is not heir ; 
lor she must be both heir and heir fe- 
male, which she is not because the 
brother is heir $ and therefore the will 
of the giver cannot be observed be- 
cause here is no gift, and therefore 
the statute cannot work thereupon. 
And so it is if a roan hath issue a son 



and a daughter, and dieth, and lands 
be giten to the daughter, and the 
heirs female of the body of her &- 
ther, the daughter shall take nothing 
but an estate for life, because there 
is no such person, she not being heir. 
But where the gift is made to a man, 
and to the heirs female of his body* 
there the donee being the first taker 
b capable by purchase, and the heir 
female by descent ieeundum formmm 
imd. Co. L. 84 b. 25 «. 

Thb doctrine of Lord Coke has 
been questioned in lyodern times: hot 
Mr. Hargrave has shewn, in a most 
elaborate note on the subject, that it 
is not only maintainable as a reason- 
able rule of construction of law, but 
is also supported by the authorities 
and determined cases. Haq^. Co. L. n. 
3. 84. b. (145.) 
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in exclusion t>f the geitemi heir : as if tenant in tail male 
dies leaving issue two sons : the eldest son enters^ and dies^ 
leaving only a daughter ; in this case the younger son 
shall have the land^ and not the daughter of the eldest^ 
who is the general heir^ for the brother is heir male, (s) 

Also if lands be given (t) to a man^ and to the heirs 
male of his body^ and he has issue a daughter^ who hath 
iggue a son^ and dieth^ and after the dotiee die ; in this 
case the son of the daughter shall not inherit by force of 
the intail; because whosoever shall inherit by force of m 
gift in tail made to the heirs male^ ought to convey his des- 
cent wholly by the heirs male. 

The donor may therefore enter^ for the donee is dead 
without issue male in the law^ the israe of the daughter 
not being able to convey the descent^ through an heir 
male. 

Thus in the case of Denn v. Hobson^ (u) where lands 
were limited to the use of husband and wife for their 
lives^ remainder to the use of the ^^ heirs of the husband 
on the body of the wife^ lawfully begotten, &c. the male 
to be preferred before the female^ anrd the elder before 
the younger.'' And there were issue two sons who died, 
leaving issue respectively: the elder a grandson by a 
daughter ; and the younger a son : the question was, 
'' whether this limitation was in tdU mate ; or whe* 
tber it was either a limitation in tatt general^ or else a 
void limitation^ for its uncertainty; so that the daughter of 
the eldest son, or her descendants, might claim as herr at 
law to the settlor of the estate." It was decided that this 



(f } See Litt. s. 23. 

(f) It was held by all the Judgei in 
the Exchequer Chamber in the time 
of Henry Sixth that in case of a de- 
vise to a man, and to the heirs male 
of his body, and he has issue a 
daughter, who has issue a son, this 
son shall be inheritable, though in a 
gift in tail it is otherwise. But Lord 
Coke holds this to be ill reported; for, 
Ist, Although a devise may create an 



iilheritsttce t>y other words than a 
gift can, yet a devise cannot direct 
an inheritance to descend against 
the rule of law. 2nd, There is no 
intent of the devisor appesrmg, that 
the son of the daughter should, 
against the rule of law, inherit ; and 
the statute provideth that veiunUu 
donatorii tfc. observetur. See Co. L. 
23. «• 
(tt) 2 Bla. R. 695. Burr. 2609. 
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was an estate in tail male^ and that therefore the descent 
must be throug^h males only. It was argued in the above 
case that the words " the male to be preferred before the 
females^ &c." were mere words of form, and operated no- 
thing ; and might be referred to the immediate children of 
the marriage, to shew how they should take : but Lord 
Mansfield said, that '' if they had any meaning, they 
described an estate in tail mide ; and that it could not be 
supposed that they were inserted without any meaning at 

afl/' 

And so it is mutatis mntondts, when a gift in tail is made 
to a man and to his heirs female of his body, and he hath 
issue a son, who hath issue a daughter, the daughter shall 
never inherit, because she must convey by descent from 
females. 

If a gift is to a man, and to the heirs male of his body 
begotten, remainder to him and to his heirs female of his 
body begotten, the donee has issue a son, who has issue 
a daughter, who has issue a son ; this son is not inherit- 
able to either of these two estates tail, because he must 
make his conveyance only by males, and so must the female 
by females, (x) 

The safest way, when a person is desirous of entailing 
his estate to his heirs male or female, is to limit the first 
estate to him and the heirs male (or female as may be de- 
sired) of his body, with remainder to him and the heirs of 
his body ; and then all his issue whatsoever are inherit- 
able. 

The fifth rule (y) also applies to estates tail : but the 

subsequent rule for the exclusion of the half-blood {z) 
does not take place in descents of this kind ; because the 
descent from the original 'donee or first purchaser of the 
estate must be strictly proved ; and, this being done, no 
other evidence is required to make out the lineage. The 
issue in tail is ever of the whole blood to the donee : (a) 



(s) Co. L. 85. b. {%) Ante, p. 1 U. 

(y) JtUe, p. Si. («) Co. L 15. b. 3 R«p. 41. b. 
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and in the descent of estates tail, the half-blood comin 
within the description of the entajl, may inherit as effec- 
tually as the whole : there the rule of possessio fratris (6) 
does not apply, (c) 

Therefore if tenant in tail dies havings issue by one 
venter a son, and a daughter ; and by another venter a 
son ; and the eldest son enters, and dies without issue : in 
this case the son by the second venter would succeed, 
though of the half-blood only, to the exclusion of the 
daughter who was of the whole blood, to the person last 
seised ; for the son by prerogative of his sex had a prefer- 
able claim as heir to the entail. 

It may be useful to observe in this place, that the doc- 
trine of corruption of blood, (which will be more fully 
discussed in a subsequent page,) does not hold with regard 
to the descent to estates tail ; for notwithstanding the for- 
feiture of lands entailed by attainder of high treason, yet 
the blood of the person attainted is not corrupted so as to 
impede the descent; because '^the forfeiture of estates 
tail come in by the construction of the stat. 26 Hen. 8. 
The Judges resolved that the general words of that 
statute comprehended these estates: (d) but then such laws 
being of a penal kind, though they are to be construed 
so as to retain their full effect, yet they are to be construed 
strictly ; and however they might extend to make estates 
tail liable to forfeiture, where they are actually in the 
offender's possession^ and consequently in his power to 
alienate ; they could by no rules of construction be ex- 
tended to bring consequential disabilities on the heir, where 
the estates have not been in the offender's possession.'' (e) 

Thus where there was grandfather, father, and son ; 
the grandftither was tenant in tail, the father was attainted 
of high treason, and died in the lifetime of the grandfather; 

W Jnie^ p. lis, (4 See ante, p. 15X n. (c) 

(e) Bfr Lord Kenyon, C. J. Doe t;. {e) Yurke on Forfeiture H2, 4. ed. 
Whichelo, S T. R. 813. 
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and next the grandfather died. It was agreed that the 
land should descend to the son notwithstanding the at* 
tainder of the father ; for the father had not the land^ 
either in possession or in use ; in which two cases only 
the act of 26 Hen. 8. gave the forfeiture ; and his at- 
tainder was not any corruption of blood for the land ia 
tail. </) 

</) Lvmley's case* cited 8 Rep. 10. Cro. SUs*S8« (S Cm. D.iSS.) 
h. Jenk. 8S. 806. Mantell v. JiastelU 



161 



CHAP. XII. 



Descent by Custom. 

IN addition to the modes of descent already mentioned, 
namely, by common laiy, and by statute, there are certain 
other peculiar modes of descent which have been esta« 
blished by the customs of particular places, and which 
are not altogether regulated by the common law rules of 
descent. These are :— 

By the customs, 
I. Of Copyholds in certain Manors. 
11. Of Gavelkind. 

III. Of Borough English. 



■***»—*■« ■ ■ 



SECT. I. 



Of CopyholdM. 

Copyholds, in judgment of law, are only tenancies at 
will, though, by length of time, they have acquired stabi^ 
lity by custom, and thus they may be descendible, (a) 

(«) 8 Bnrr. 1643. Copyholders their petitions, but eoald not other* 

were for a long time left merely to wise deal with; until the oninterrup- 

the conscience of Uieir lords, which ted benevolence and good nature ol 

tiiey might, u they could, twaken by the aaccesshrt lords of maoy ip«iof% 
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The descent of copyholds of inheritance is governed 
by the maxims of the common law ; and where the custom 
is silent^ the common law must regulate the course of it ; 
and in all cases where the lord cannot be prejudiced, (6) 
the same rules apply equally to both freeholds and copy- 
holds, (c) 

The law, as we shall me hereafter, (d) takes particular 
notice of the instances of Gavelkind and Borough En- 
glish ; and it is not required in pleading that the actual 
existence of such customs should be proved, they being 
already acknowledged by law, but only that the lands in 
question are within the scope and reach of the samel 



baviDg time out of mind permitted 
tkem, or them and their children, to 
enjoy their possessions in a course 
of succession or for life only, became 
at length customary and binding upon 
their successors, and advanced such 
possession into the legal interest or 
estate which we now call copyhold. 
Hence may be collected the ground 
of the great variety of customs, that 
influence and govern these estates iu 
different manors; it following from 
the preceding account that they are 
no other than customary estates after 
the ancient will of the first lords, as 
it is preserved and evidenced by the 
rolls, or kept on foot by the constant 
and uninterrupted usages of the seve- 
ral manors wherein they lie. See 
Wright's Tenures, 219, 220. Litt s. 
73. 75. 77. 

Copyholders, says Lord Coke, (4 
Cq, 22. a. Co. Cop. 117.) have only 
a fee simple tecundiam quid that 
though they are tenants at will, yet 
their estates shall descend to the heirs, 
but not Hmplieiier to have all the col- 
lateral qualities of estates infee simple. 
And though it is governed by the rules 
of common law concerning descents, 
yet it partakes not of the nature of 
frediold lands in other respects. (4 
.C». 23» a.90. b. 6 Mod. 53,) See 1 Bac. 



Ab. Copyholds, pafitm. See also the 
several Titles in this Work as far a9 
the same extend to copyholds ; and the 
subjoined Index under the head of 
Copyholds. 

The general rule laid down for the 
exposition of statutes, as to their ex- 
tension to copyholds, is this, that 
where an Act of Parliament alters 
any estate, interest, tenure, . or cus- 
tom, or service of the manor, or doth 
any thing in prejudice either to the 
lord or tenant, there the general 
words of an Act of Parliament will 
not extend to copyhold estates : but 
where an Act is generally made for 
the public good, and no prejudice ac- 
crues to the lord, &c. there copyhold- 
ers are bound by them. 3 Co. 7. Leon.4. 
Moor. 128. Cro. Car. 42, 43. Skin. 
297. Salk. 185. pi. 2. 4 Mod. 83. 1 
Bac. Ab.710. 

(P) But a custom will not be deemed 
void merely because it is prejudicial 
to or diminishes the lord*s casualty or 
profit as to escheat if it be reasonable 
in its commencement, and for the be- 
nefit of the community., Gilb. Ten. 
4 Ed. p. 323. Fisher 40. 8 Ves. 303. 
I Scriv. S3, n. 7. 

(c) Per Lord Kenyon, C. J. 5.T- R^ 
112. 

(J) See this chap. jtmI, s. 2. and t^ 



SECT. I.] Of Cpjyy holds. 163 

But all other private customs must be specially pleaded ; 
and it must be proved not only that such customs do exists 
but that the property in dispute is subject to the custom 
alleged. The question in both cases (both to shew the 
existence of the custom^ as '^ that in the manor of D. 
lands shall descend only to the heirs male^ and never to 
the heirs female ;" and also to shew, '' that the lands in 
question are within that manor;" must be tried* by the 
jury^ and is not to be decided by the Judges^ unless the 
same particular custom has been previously tried^ de- 
termined^ and recorded^ in the same Court, {e) 

The peculiar qualities required by law to constitute a 
custom (/) are these : (g) — 1st, That it has been used 
so long that the memory of man knoweth not to the con- 
trary. So that if any one can shew the beginning of it, 
it is not a good custom, {h) 3nd, That it has been con- 
tinued: for if there has been any interruption or cessa- 
tion of the right for only a day, the custom is at an end : 
but any interruption of the possession only, for ten or 
twenty years, will not destroy the custom, (i) Srd, A 
custom must be peaceable, and acquiesced in, and not 
the subject of contention and dispute, {k) for as cus- 
toms owe their origin to common consent, their being im- 
memorially disputed either at law or otherwise ip a proof 
that such consent is wanting. 4th, It must be reasonable ; 



{e) See 1 Bla. C. 70, 7. man to say it had not existed time out 
(/) Though a custom be proved to of mind. Per Cur, Revell r. Jodrell* 
eiist, yet if/it be not a good custom, % T. R. 423. and see 1 Bac. Ab. 707. 
it onght to 5e no longer used ; for it {i) Co. L. 113. Therefore if copy- 
is an established niaiim of the law, hold lands which are subject to a par- 
vUi/iK u$u8 abolendut est. LitL s. ticular mode of descent come into the 
212. hands of the lord of the manor, a'^d 
(g*) 1 Com. 76. he grants them out again some time 
(h) A copyhold cannot be created after to another tenant, they will still 
by operation of law, for it is not a in the hands of such new tenant be 
creature of law, but of fact; it must subject to the old course of descent; 
have custom to support it, and can though, whilst in the possession of 
not be created by any other mode tbelord, they might have been govern* 
unless an Act of Parliament, which ed by the rules of the common law. 
might operate as an estoppel to any {k) Id. ib, 

M 2 
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or, in a negative point of view, it must not be unreason- 
able : Ijut lliis must be understood, not according to every 
unlearned man's reason, but of artificial and legal rea* 
son, warranted by authority of law. For though no par- 
ticular reason can be assigned in favour of a custom, it 
may yet be good if no good legal reason can be assigned 
against it. (/) 5th, A custom should be certain. A cus- 
tom that lands of the nature of tannistry, (m) of which a 
man died seised, should descend seniori et dignissimo viro 
sanguinis et cognomitiis of him that died so seised, was 
therefore held void for the uncertainty both of the person 
and of the estate. But a custom that lands shall des- 
cend to the heirs male in the collateral line, to the exclu- 
sion of, and in preference to, the heirs female in the lineal, 
will be supported. (n) 6th, A custom, though in the first es- 
tablished by consent, must, when so established^ be com- 
pulsory, and not at the option of the persons subject to 
the same, whether they will use them or not. 7th, And, 
lastly. One custom cannot be set up in opposition to ano- 
ther : but they must be consistent with each other. 

As soon as the death of a copyhold tenant is known to 
the homage, it should be presented at the next general 
court ; and three several proclamations should be made at 
three successive general courts for the heir or other person 
claiming title to the land, whereof such copyholder died 
seised, to come in and be admitted ; (o) unless where the 



(0 It 18 no objection to a custom 
that it is not conformable to common 
law $ since it is of the very essence of 
a custom that it should vary from it. 
Borton v. Beckroan* 6 T. R. 760. 

(m) See Co. L. 110. ft. n. I. 176.a.n.l. 

(n) 1 Vent. 88. 2 Keb. 678. See I 
ScHy. SS. 

(o) 1 Watk. Cop. 8S9. But it is 
customary and very proper to pro- 
claim the vacancy at Uie door of the 
Court; the presentment and proclama- 
tion being not merely for the informa* 
lion of the lord, but also to give no- 



tice to those that are entiUed, ia 
cases of dispute as to the right of ad- 
mission, that the tenancy is vacant. 
Doe d. Wbitbread o. Jenney, 5 East, 
5S2. Such presentment and proclama- 
tion may be general ; and need not 
mention the name of the person to be 
admitted, though known, nor specify 
the particular estate of which the te- 
nant died seised; nor is it necessary in 
order to seize ^[u^uMque to prove the 
see 1 Keb. 8S7. 1 Lev. 6S. CmttrA^ 
proclamations vtvd vpce. li. 0. And 
Scroggs, 99. See 1 Scriv. $4S. 
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heir appears in court either personally or by attorney, 
in which case the formalities of proclamation are said to 
be unnecessary :{p) but until such presentment and procla- 
mations^ the heir^ though of full age^ is not bound to come 
into Court to be admitted, (q) And if after the third pro- 
clamation such person should not claim to be admitted^ a 
precept may be issued by the lord or steward to the bailiff 
of the manor to seize the lands into the lord's hands for 
want of a tenant, (r) 

Without a special custom a copyhold is not forfeited by 
the neglect of the heir coming in to be admitted ; but the 
lord can only enter and retain possession qiiousqtu, that 
is^ until the heir demands admission, (s) 

Therefore^ where on the death of a copyholder of in- 
heritance the lord^ after three proclamations for the heir to 
come in and be admitted^ seised the estate into his hands, 
and afterwards granted it in fee to another, the Court con- 
sidered it as an absolute seizure, and consequently irregu- 
lar, there being no custom to warrant it ; and being ir- 
regular as an absolute seizure^ it could not afterwards be 
set up by the lord as a seizure quousqtie. (t) 

A custom for the lord to seize a copyhold estate as for- 
feited^ if not claimed within a year and a day, has been 
held to be a good custom, (u) 

It has been held that such a custom for forfeiture on 
non-appearance to be admitted after three proclamations 
does not bind the heir if he is beyond the sea, non compos 
mentis, or in prison, at the time of the xlescent, and of the 
proclamations : (x) but it is otherwise if he leave the king- 

(p) But though it b usual «o to do, 8S1. 4 Id. SO. 

tfie lord is not compellable to admit (r) 1 Scriv. 341, 8* 

by attorney ; except ia Uie case of (t) Sari of Salisbury's case, 1 Lev. 

femes covert, and of infants taking 63. 1 Keb. 287. 8 Wils. 168. 

by descent under the provisions of the (I) Doc d. Tarrant «. Hellier, 3 T. 

Stat 9 Geo. 1. c. 89. in which rases Bn 168. 

the lord is by that act directed and (v) Stowd v. Lord Zooeb, Plowd. 
empowered to appoint a guardian or 378. Oilb. Ten. tSdi Sir R. Lech- 
attorney for the purpose. And see also ford*8 case, Cro. Jac. 886. Kilch. 840. 
1 Scriv. 349. (jr) S Co. 100. Qodb. 868. 

(f ) Kitch. 846. 1 Leon. 160. 3 Id, 
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dom after the first proclamation, or probably at any time 
after the descent cast, unless it is evident that he had not 
notice of the vacancy ; nor would such a custom be bind- 
ing on persons under disabilities, as infants or femes co- 
vert, (y) And if one of several joint tenants comes and 
offers to be admitted, the lord cannot seize quousque ; for 
the seizure quousque is only till somebody comes to be ad- 
mitted ; and joint tenants being seised per my et per tout, 
one of them supplies the whole tenure to the lord! (z) 

The admittance is merely as between the lord and the 
tenant, (a) And the title of the heir to a copyhold is as 
against all but the lord complete \rithoilt admittance ; (6) 
and the title to a copyhold may be made through the heir^ 
though he never was admitted, (c) If therefore he died 
before admittance, his heir might enter, and take the pro- 
fits ; (d) and his death would not prevent the widow from 
claiming her dower; for the law casts the freebench upon 
the wife just as it casts the descent upon the heir. And it 



(y) It was formerly holden that 
such a cnstom would he hinding on a 
feme covert; and hy some opinions 
the lord after the proclamation, might 
seize the copyhold of an infant heir, 
till he came in and was admitted, and 
might receive the mesne profits with- 
out beiog answerable for them. See 1 
Bac. Ah. Copyhold, L. 9. Butnowby 
9 Geo. I. c. 29. it is enacted '* that no 
infant or feme covert shall forfeit any 
copyhold messuages, &c. for their 
neglect or refusal to come to any 
court or courts to be held for any 
manor, whereof the same are parcel, 
and to be admitted thereto i nor for 
the omission or denial to pay any fine 
or fines imposed or set upon their or 
any of their admittances to such copy- 
hold messuages, &c. 

(s) Roe V. Button, S Wils. 162. 

(a) Knight v. Bate, Cowp. 741. 

(ft) Rex V. Bennett, 2 T. R. 197. 
The ccremonyof admittance is said to 



be for the lord's sake only ; and for 
this and the above reason, the Court 
refused a mandamus to the lord to 
admit a person who claimed by des- 
cent : but it is otherwise in cases of 
surrender. Id. ikid. ; for a surrenderee 
has not a complete legal tiUe of which 
a Court of law will take notice until 
he has been admitted ; thoug-h after 
admittance his title as against all per- 
sons but the lord will relate back 
and be perfect from the time of the 
surrender. Roe d. Noden v. Grif- 
fiths, 4 Barr. ^952. and 1 BIk. Rep. 
605. Holdfast d. Woollams o. Clap- 
ham, 1 T. R. 600. Doe d. Benning- 
ton r. Hall, 16 East 208. And with- 
out payment of the fine which is not 
due until admittance.6rahamv.Sime9 
1 East, 632. 

(c) Doe d. M liner v. Brightwen, 10 
East 583. 4 Co. 22. b. Cro. Jac. 36. 

(tf) Clarke v. Pennifather, 4 Co. 
23. b. 
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18 the same if the husband were a purchaser, the admit- 
tance making the husband seised from the date of the sur- 
render ; (6) and there would be a possessio JratriSj if the 
heir died after entry, though evien before admittance, (c) 

So, if he to whose use a surrender is made dies before 
admittance, yet his heir shall be admitted ; for, on an 
admittance in the case of a descent, the heir is in by his 
ancestor, and not by the lord ; and upon admittance, the 
estate is in the cestui que use by relation from the surren- 
der, (d) 

If a copyhold is devised to the customary heir, his non- 
admittance will be considered as evidence of his election 
to take by descent, and not by the will, (e) 

And even as against the lord if the heir at law is refused 
admittance, he shall be terre-tenant, even though the l6rd 
loses his fine : ( /') for the lord is only trustee for the heir, 
and merely the instrument of the custom for the purpose 
of admittance, (g) and is bound to admit him. (A) And in 
the case of Doe d. Burrell v. Bellamy, where the lord 
seized after the usual proclamations;, and' demised the 
lands to another, the heir afterwards appeared and made 
application to the steward of the manor out of Court, who 
refused on the ground of the absence of the lord, and ' 
that he could not take upon himself to admit him till he 
returned : the heir brought an action of ejectment, and 
recovered. On a notice to set aside the verdict, on the 
ground that the lessor of the plaintiff should have tendered 
himself to be admitted at one of the lord's courts. Dam- 
pier, J. observed, that what had been said by the steward 



(b) Vaugfaan li.. Atkins v. Atkins, 5 Co. Cop s. 4 1 . So also is the stew- 
Burr. S7S5. ard; and therefore an admittance by 
* (c) Watk. Desc. 60. See 1 Scriv. him will be good though he acU by a 
50, 7. 348. counterfeit authority,, or one that is 

(i) 4 Co. 85 a. 99 b. 2 Sid. 3S, 61 • voidable; it heing sufficient, if in shew 

Dyer, 198* and appearance he is steward. Co. 

(0) 1 Stra.491. Cop. 124. 

(/) 1 Comyn. 845. (h) Mason r. Day, Gilb. Eq. Rep. 

(g) 1 Watk. Cop. 281. Cro. Car. 16. 77. 
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ivw a dispensation with the attendance of the heir 
at the' lord's court ; and the rule was accordingly re- 
fused, {i) 

. If a surrenderor dies before the admittance of the sur- 
renderee^ his heir would take by descent, as the surren- 
deror died seised of the premises^ no legal title vesting in 
a surrenderee till admittance ; (j) yet upon the admittance 
the estate of the surrenderor is defeated^ and consequently 
the descent to the heir would be defeated also, {k) But 
where a devise was made by an unadmitted devisee, it 
was held that such second devisee^ though admitted^ could 
not recover in ejectment^ for his admittance had no rela- 
tion to the last legal surrender ; but the legal title re- 
mained in the hdr of the surrenderor^ the first testa- 
tor. (0 

The right of representation takes place in the descent of 
copyholds. Thus^ in the case of Godfrey and Bullock^m) 
the custom yms, that if a man died without issue male^ 
his eldest daughter should have the land : and the tenant 
had no issue male^ but several daughters; the eldest 
daughter had issue a daughter^ and died in the lifetime 
of her fiither. It virus held that the granddaughter was 
within the custom^ and should have the land by descent 
upon the death of her grandfather. By the common law^ 
as we have seen^ (n) the eldest daughter has not any pre- 
ference of the rest but all inherit equally ; yet custom 
^^y 8^^^ the inheritance to the eldest daughter^ and then 
her issue shall take it jure rqpresentatiams, under the 
rule of the common law^ that the lineal descendants of 



(0 2 Maule and Selw. 87. 

(j) Doe i. Sbeweii v. Wroot» 5 EaSL 
13%. 1 Smith, 365. Therefore a sur- 
render may he to aa infant in venire 
m merCy for a surrender is a thing ex* 
ecntory ; and if there he a person to 
take at the time of admittance, it is 
sufficient, and not like a grant at 
common law, whidi, by taking the 
estate out of the grantor, must be 



Toid if there is nobody to Uke. Co. 
Cop. 9. Roll. Rep. 109, ISS, S5S. 
Sed vUe Moor, S37, eonlrn. 

(k) CaHh. 876. 3 Leon. 3SS. 1 Salk. 
185. 18 Mod. 49. 

(I) Doed. YemoB «. Yemoo, 7 East. 
Rep. 8. 

(01) 1 Roll. 683. n. (3), and sae 8 
Ld. Raym. 1087. 

(fi) Anit, p« 7i. Canon III. s. % 
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any deceased person shall stand in tlie same place as the 
person himself would have done bad he been living. (0) 

It is to be observed that customary descents^ contrary 
to the rules of the common lav^^ are by no means favoured 
by the law ; and therefore^ when such customs are ad- 
mitted^ the courts will not extend them by analog^y or 
otherwise^ further than they may be warranted by the strict 
construction of the words of the custom. For^ as far as 
the particular custom has not derogated from the law^ the 
g^eneral custom of the whole kingdom ought to prevail ; 
and it is not to be presumed that the particular custom 
goes further than by notorious facts may appear. It is a 
general rule^ therefore^ that customs are not to be en- 
larged beyond the usage; because it is the usage and 
practice that makes the law in such cases^ and not the 
reason of the thing, (p) The custom is the very essence 
of the tenure ; and if the custom is silent, the common law 
must r^^late the course of descent, (g) 

Thus, where there exists a particular custom in cases 
where the tenants die seised, the dying seised has been 
held to be absolutely necessary to bring the case within 
the custom. In Fane v. Barr(r) the custom was that the 
copyhold land of every tenant dying seised descended to 
the youngest son, and a surrender had been made to the 
use of A. and his heirs : A. died before admittance; and 
it was agreed that his youngest son should have inherited 
if A. had been admitted ; but he not having been so^ it 
was adjudged that the eldest son should inherit. 

But it is observable, and it was particularly noticed by 
C.J. Holt in the case of Clements and Scudamore,(s) that 
the custom required not only a seisin but a dying seised. 
When, therefore, the custom of a manor is general, di- 
luting the descent of all copyholds within the same to 
the youngest, (and not the land merely of every tenant 

(o) ^«lf,p?81.ClinwiIV. (r> Hil. 1659. cited 1 Salk. 24S. 

(y) 1 1 Mod. 16(K Bac. Abr. Ciw- 1 P. Wms. 63. 6 Mod. 120. 2 Ld.R&}rin. 

torn, F. 1084. 

(q) 1 T, R. 474. («) 8 ^d. R»jm. 1084. 1 P. Wnw. 63. 
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dying seised^ which by implication extends the custom to 
such instances only in which the ancestor has actually 
been admitted) it is submitted that there is no reason to 
contend that under a surrender to A. and his heirs, the 
youngest son of A. would not be entitled to admission in 
the event of A/s deaths without having been admitted 
tenant under the sui^render ; for the law on the admission 
of the heir of a surrenderee casts the descent upon him, so 
as to make the ancestor seised, by relation, from the date 
of the surrender, {t) And it seems to be clearly settled 
that when copyhold lands, of the custom of Borough 
English or Gavelkind tenure, are surrendered to the use 
of a man and his heirs, and he dies before admittance, the 
customarydescent shall take place, {u) 

And where the words of the custom were " si aliquis 
tenens hujus manerii obierit," his eldest son, or if no son 
his eldest daughter, should inherit; it was held that the 
ancestor from whom the claimant derived his title must 
not only be one from whom, if at common law, the claim- 
ant or her representatives could deduce her pedigree as 
eldest daughter of such particular ancestor, but must 
actually have been tenens manerii; and that not being 
the case, the custom as to the course of descent could 
never attach upon such claimant, (x) 

If there is a custom that lands shall descend to the 
eldest sister where there is not any issue of the person last 
seised, it will not extend to the eldest niece or the eldest 
aunt, (y) If the custom is that the youngest son shall 
inherit, and a man has issue two sons and dies, and the 



(<) JnU, Canon I. s. 8. 1 Scriven. 
38. Watk. 32. 

(tt) Blunt V. Clarke, S Sid. 61. Bar- 
leer r. Denham, I Mod. 102. Sty. 145. 
1 Vent S61. IP. Wms. 66. Reeve r. 
Maltster, Cro. Car. 410. W. Jones, 
361. S. C. Rob. Gav. b. K C. 6. p. 98. 
Gilb. Ten. 888. 1 ScriY. 38, 39.^ 6 
Burr. 8786. 

(jr) 1 T. R. 475. 

Of) Denn d. Goodwin v. Spiaj, 1 T. 



R. 466. 4 Leon. 848. There was no 
ambiguity in the words of the cus- 
tom, which were — J^uila tenemeniu 
hi^us manerii sunt parttbUia nee inter 
lueredei maaculos nee femelUu ; yet, 
because there were no instances of 
such a descent stated in the Custum- 
ary beyond the case of sisters, the 
Court held that it was not sufficient 
of itself to support the descent to aa 
eldest niece. 
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lands descend to the youngest son^ who dies without issue^ 
the eldest son of the elder brother shall have the land^ 
and not the youngest son^ (who is nephew of the person 
last seised) for the custom does not hold in the transversal 
line^ but only in the lineal descent, {z) 

Where a doubt exists as to the validity of the same, it is 
to be tried by a jury of the country, and not by the judges, 
unless the same has been before tried, determined, and 
recorded in the same court, {a) 

As to the evidence of the existence of a custom^ it was 
decided in the case of Denn v. Spray that the Custumary 
of a manor appearing to be of great antiquity, and deli- 
vered down with the court-rolls from steward to steward, 
although not signed by any person, was good evidence to 
prove the course of ^descent within the manor : (6) and in 
Doe d. Beebee v. Parker an entry in the court rolls of a 
manor stating the mode of descent, was admitted as evi- 
dence of the same, although no instance was proved of any 
person having taken according to it ; (c) for the court roll 
was the opinion of the homage, (the tenants holding under 
the lord of the manor,) convened together eo nomine as the 
homage in order to ascertain those rights which were their 
own in common with the rest of the tenants, and being 
possessed of all that information which either tradition or 
their own personal observation could furnish, (for tradition 
and received opinion are the evidence of the lex loci) pro- 
ceeded to describe the several customs which regulated the 
descent of the different species of tenure within the manor. 
And how could it be supposed that those persons acting 
under the sanction of an oath could, for no purpose what- 
ever> give a false representation of the customs, — or would 
it not be more probable that their account would be the true 
one ? (d) So in Denn v. Spray, Ashhurst, J. observed, (e; 
*' that the Custumary was stated to be ex assensu omnium 



(s) 1 Rol. Abr. 624. pi. 8. 
<a) 1 Bla. Com. 
(») 1 T. K. 466. 
(€) bT.JL 96. 



{d) Per Lord Kenyon, C. J. 5 T. R. 
31. 

(e) 1 T. R. 473. 
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tenentium. And it could not be supposed to be the interest 
of any of the tenants to fabricate it ; for it was competent 
to any of them to do by his own act that which the custom 
is made to do for him ; so neither could the lord have any 

interest/* 

In the case of Doe v. Mason^ (/) it was held that a 
single instance on the court roll of an admittance was suf- 
ficient evidence to prove the existence of a customary 
descent to the youngest nephew ; and any one act undis- 
turbed will be evidence of a custom, though it will not be 
deemed sufficient to establish a custom, (g) 

It is said by Lord Coke in the case of Ratcliflf v. Chap<- 
man, that '^ there are two pillars of custom, one the com- 
mon usage ; the other, that it be time out of mind ; and 
therefore he says upon the evidence given to the jury, the 
Court enforced the parties which maintained the custom, 
to shew precedents in the Court-rolls, to prove the usage ; 
and that without such proof, and that it had been put in 
use, (although it had been -deemed and reputed to have 
been the true custom, yet,) the Court could not give cre- 
dit to the proof by witnesses/' (h) And in Viner it is 
said, (t) that the custom of a manor should be proved out 



(/) 8 Wilson 63. 

(^) Roed. Bennet v. Jeffery, S M. 
mndS. 9$, lathis case • single in- 
stance of a sarrender in fee by tenant 
in tail of a copyhold estate was ad- 
mitted as evidence to prove a custom 
within the manor to bar entails by 
sarrender, though the surrenderor 
had not. been dead twenty years, and 
tl^ough oh/d instance was proved of a 
r^oTery buffered by tenant ia tail to 
bar the entail. Daropier, J. said that 
if frequent instances of barring by 
recovery had been proved which is 
inconsistent with the mode by sur- 
render, there would have been weight 
in the argument against the surrend- 
er : but it seems to be clearly settled 
that a sarrender of a copyhold by a 
tenant in tail will bar his issue without 



a special custom, unless a special cus- 
tom be found that a recovery is ab- 
solutely necessary ; or in other wends 
that where a custom is silent as to the 
mode of barring entails, a surrender 
is sufficient ; and also that a custom 
for barring estates tail in copyholds 
by surrender may subsist concurrently 
with a custom to bar by a recovery 
in the lord*s court. Doe v, Dauncey, 
7 Taunt. 674. and see 5 Cru.Dig. 605. 
et teq. (S Ed.) Doed. Whalhcad fi. Os- 
siogbroke, 2 Bing. 70. 

(A) 4 Leon 94S. Lord Coke is sup- 
posed to be commenting on a costora 
proved by parol evidence, and not 
by any written document ; and on the 
credit due to the evidence, ratherthan 
on its admissibility. See 6 T. E. 88. 

(0 19 Vin. Ab. tit. Bvidence 215. 
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of the books or surveys of the manor^ and not by parol^ 
which is bad evidence. 

But this doctrine has been overruled by the case of Doe 
9. Lisson^ where the question arose^ whether a custom ap- 
plied to a great-nephew (the grandson of an eldest sister) 
of the person last seised. Several entries on the court 
books and rolls were produced in proof H)f a custom in 
favour of a descent to an eldest sister in exclusion of the 
others^ to an eldest daughter^ and a third extending th6> 
custom to a nephew ; and it wa9 proved also to be the re- 
putation of the custom ; that in the case of a person dying 
seised^ leaving only daughters^ the eldest daughter should 
take ; leaving only sisters^ the eldest sister should take ; 
and in case all the sisters were dead^ that the descendants 
of the eldest sister only^ and not the heirs of all the sis- 
ters^ as at common law, should succeed. The Court 
thought this was admissible evidence to the jury to decide 
v^hether the custom should extend to the great-nephew ; 
and Lord Ellenborough, C. J. observed, that though this 
reputation, in its generality, went beyond the particular 
instances proved, in which the custom had been put in use^ 
(which however was established, not only in the case of 
the eldest sister's taking, but also of the eldest sister's son's 
taking upon the death of the tenant last seised) yet how 
could it be said that it was not evidence to go to the jury of 
the lai^er custom of which the particular instances proved 
were only so many branches derived from the same 
root, {k) 

The extension of the custom in other adjacent manors 
to the representatives of the eldest daughter only, was 
proposed to be proved in the above case ; and the judge, 
without deciding upon the admissibility of such evidence, 
required the defendant to enter into his evidence of the 
custom, as applicable to the particular manor in which the 
estate in question lay. (/) And it was admitted by Lord 

* (Jb)lSBast6S. (I)l4l.63. 
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Kenyon, C. J. in Doe v, Parker, (m) that the custom of one 
manor cannot be extended by analogy to another^ for 
every manor is governed by its own customs, (n) 



SECT. II. 
. Of Gavelkind. 

In treating of the descent of lands under the tenure of 
Gavelkind, the Author of this Treatise has thought proper 
to follow the plan laid down by Mr. Robinson in his Trea- 
tise on this particular subject ; and will therefore after him 
pursue the inquiry into the law relating to the same under 
the following heads : — 

I. The etymology and signification of the word Gavel- 
kind. 

II. The origin and antiquity of the custom. 

III. What places are subject to the custom^ and the me- 
thod of pleading the same in respect of such places. 

IV. What lands and tenements are within the cus- 
tom. 

V. The peculiar mode of descent by the custom. 

\, As to the etymology and signification of the toord* 
The conjectures which have been raised by the several 
writers on the subject of gavelkind may be classed under 
two several heads, as arising out of or founded upon, I. 
The nature of the lands in point of descent ; or, 3. The 

(m)Jnie. p. 171. counties evidence has been admiUed 

(fi) And see Dean and Chapter of from other manors, with regard to the 

Ely V. Warren, 8 Atk.189.y bat in mine profits, where they ar« similar. Id, d. 
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nature of the services incident to, or yielded by, the 
land, (o) 

Under the first of these are three derivations, namely^ 
as compounded of the words, — 

1 . Gife eal Cyriy or Gave all kind ; kynd in the Dutch 
language signifying a male child, or, according to Mr. 
Somner, all children whether male or female ; or, {p) 

2. Gavel (tributum vel dehitum) of right belonging or 
given to Cyn, or Kynd, (soholi pueris vel generi;) or, (9) 

3. Gafaely in English pronounced gavel, which signifies 
a tenure, from the word gafaelu, to hold, the final syllable 
being taken from either the British word kennedh, (gene- 
ratio autfamilia) and then the compound would import 
'^ the tenure of the family ;" or from the Saxon word 
gecynde, kind, or sort, under the supposition that ^^ the 
Saxons meeting with the British gavel, and understanding 
it to be their common tenure, added something to express 
it to their own apprehensions; which being set together 
would signify, and that properly enough, genus tenura, 
(so called by way of eminence) because that tenure de- 
served a denomination of the highest remark, it being, if 
not the only, at all events the most eminqpt, tenure 
among them.*' (r) 

The other derivation, from the nature of the services 
incident to the tenure, is from the Saxon word gafol, 
otherwise written gavel, which signifies rent, or a cus- 
tomary performance of husbandry works; and thus the land 
which yielded this kind of service was called gavelkind, 
that is, land of the kind that yields rent : (s) and the two 
words, says Mr. Wright, {t) put together, suggesting 
something of a censual nature, do, when applied to lands, 
directly import that such lands are censual or rented ; 
though it must not be concluded from thence that the land 

(0) Rob. p. I. (r) Taylor, Gavelk. 

ip) Co. L. 140. (t) Lamb, Peramb. Somner^ c. 1. 

(f) Spelm. Glofls. vnn># ^ GmOc^ Wright Ten. 207. 
* (I) M. ». 
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was censual only ; or that it was not in its nature liable to 
any other kind of service, (u) 

If this last may be considered the genuine definition of 
the WO""'! and indeed it is generally deemed the most na^ 
tural and easy account, doing least violence to words, and 
best supported by reason and authority, it follows that 
'' gavelkind, in its strictest sense, denotes the tenure of the 
land only ; and that the partibility and other customary qua- 
lities are really rather extrinsic and accidental to gavel- 
kind, than necessarily comprehended under that term. 

But several Authors have deviated from the strict sense 
and signification of the term^ and have included under it 
the several special customs annexed to lands of this tenure 
in the county of Kent, (x) 

But by modem use, and probably under the effect of 
the general influence of Lord Coke, to whom is to be at- 
tributed the first derivation above mentioned, the word has 
acquired a different signification, more confined as to the 
properties contained under it, but more extensive in point 
of place, being generally used in modem tiroes to denote the 
partibility of the land only, exclusive of all other customary 
qualities ; nor is gavelkind usually restrained to Kentish 
lands^ but equally and indiscriminately applied to all par- 
tible lands wheresoever they may lie. And in this sense 
as immediately connected with the subject of the present 
Work, it will be mentioned without rdation to any other 
qualities which the term may have been supposed to com- 
prehend ; unless particularly specified as intending a con- 
trary signification. 



(«) Vide Somner 57» S9 9. 

(jr) Fi%. 1. Tenancy by Uie curteqr 
(and UiU withoat having issue,) but it 
is only of a noiety of the wife*s lands, 
and it ceases if he marries again. 1 
Atk.60S. See this tiUe, jimI.^8. Dower 
(which see p&tt.) S. Alienation by an 
infant at the age of fifteen. Hearle 
9, Greenbank, 8 Atk. 711. And ward- 
ship of infitati. 4. The lather to the 
bough, the son to the plough. 6. The 



trial in a writ of right 6. Indoenre of 
common. But, according to the opi- 
nion of three Judges in the case of 
Wiseman and Cotton, the special cus- 
toms of Kent are no part of the cus- 
tom of GaTolkind t for that the cus- 
tom of gavelkind is in other coun- 
tries and towns, scarce two of which 
places agree in any other custom but 
that of the descent, 1 Sid. 138. 1 Lev. 
SO. 
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II. As to the origin and antiquity of the custom. It ap- 
pears that the partible nature of lands was formerly general^ 
not only all over this country^ (t) but was the universal 
law of descent over the whole world ; (m) and was more 
over confirmed in England by a law of the Conqueror 
Si quis intestatus obierit, liberi ejus haereditatem cequaliter 
divident. 

But the introduction of military tenures brought along 
with it the right of primogeniture as already noticed ; (x). 
and by insensible degrees it appears also to have gained 
footing in lands of socage tenure^ the owners of the latter 
choosing rather to deprive the younger sons of their custo- 
mary share of the inheritance^ than that their elder one 
should not be in a condition to vie with the state and 
grandeur of the military tenants. And thus was estab- 
lished in time a presumption that the eldest son was 
alone entitled to succeed to the inheritance until this pre- 
sumption should be rebutted by shewing a special custom 
to the contrary. 

Stilly however^ this mode of inheritance by the common 
law was adhered to in some parts of the kingdom^ but 
more particularly in the county of Kent ; {y) for^ says Mr. 
Somner^ ( z) '' the Kentish men^ more careful in those 
days to maintain their issue for the present^ than their 
houses^ (that is^ their family name or dignity^) for the future 
were more tenacious^ tender^ and retentive of the present 
custom^ and more careful to contiilue it^ than generally 
those of most other shires were ; not because^ as some 
g^ve the reason, the younger be as good gentlemen as the 
elder brethren ; (an argument proper perchance for the 
partible land in Wales) but because it was land which^ by 
the nature of it^ appertained not to the gentry^ but to the 



«) In Mo regno, ante duds adven^ tit. 2. c. 7. Clements v. ^cudamore, 1 

hLm^frefueuM ei uHtatafitU; potiea^ P. Wms. 64. 

emUri$ adempim^ oed privMU$ quonm- {u) Rob. Gav. 9. <l $ej* 

dMmioeorumc&nwueiudinibtu/aiHpoo* (x) Ante, p.7i2. 

ie^regermintMSi Canliatd$ §0iumin-i (y>SeepMl.p. 178. 

tegra€tiHvioialaremaniiLSe\d.AnsuA. («) Somn. GaTei« 89» 90. . . 
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yeomanry^ whose name or house they cared not much to 
uphold^ by keeping the inheritance to the elder brother. 

111. As to the places xohich are subject to the custom 
and the method- of pleading the same in re^^t of such 
places. The custom of Gavelkind must be alleged as the 
custom of some place ; nor can a personal prescription 
for the descent of lands according to the custom be 
supported; (a) for sons are parceners in respect of the 
custom of the infaetitance^ and not in respect of their per- 
sons. (6) 

it appears that the whole of the county of Kent was 
formerly descendible according to the custom of gavelkind 
which is termed the common law of Kent^ such descent 
being of common right ; but now by the statute of 31 H. 
Vlll. c. 3. a great part of Kent is disgavelled^ and made 
descendible to the eldest son^ according to the course of 
the ccnnmon bwp for that by the means of that custom^ 
says Lord Coke^ divers ancient and great families^ after a 
few descents^ came to very little or nothing, (c) 

In pleading the custom of gavelkind^ if the lands are in 
Kent^ it is requisite only to shew the custom at large^ and 
state that the land is in Kent of the custom of gavelkind ; 
or^ as is the more usual way^ that it is of the nature and 
tenure of gavdkind ; for the Judges of the common law 
pay a particular respect to the custom of gavelkind by 
taking notice of the nature of them when generaUy al- 
leged^ for they are as a general law. 

It is a general rule that the proof of a custom roust lie 
with him who would take advantage of it : but it is a pe- 
culiar favour allowed by the Courts of law to this custom, 
that all kmds whatsoever lying in the county of Kent shall 



(a) Soma. 44^46. 

(») L. 8. 866. Co. L. 176. a. 

(c) Co. L. 140 b. There mce six 
otiier statutes for dis^yelliDg parti- 
ciilar laads in Kent* thoogh thai is 
the ooly one in print. They are men- 
tioned by Robineon, who is very Ml 
in the explanaUon of them, mn4 the 



31 H. 8. especially, observiog that 
they are construed to alter ooly the 
partible quality of the customary de»> 
cent to maks, which agrees with LmiI 
Coke's naaner of taking, notice of 
the abov^ sUtnte. See Rob. 6. 7*. 
flsrg.n. s. Co.L. 140. b. 
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be presumed to be of the nature of ^velkind, until the 
contrary is made to appear « (d) 

There are certain other boroughs and cities out of 
Kent, wherein the custom holds : but as to these it must 
be alleged, in making out a title^ that the land is partible^ 
and has been parted, ^ toto tempore (e) ^c. partibilia 
/uerunt et partita, as being against common right ; and it 
is requisite that the accustomable and actual partition 
•hould be pleaded as well as proved. 

IV. As to what lands and tenements are within the cus-^ 
torn. It has been stated that all lands in Kent are pre- 
sumed to be subject to the custom until the contrary be 
shewn ; and Mr. Robinson asserts, (/) that from the diffi- 
culty of proving what estates the persons mentioned in 
the disgavelling statutes were seised of at the time of 
making those acts, and of shewing what lands were for- 
merly knights-service, and from the expense of obtaining 
such evidence, that there is now nearly as much land in 
the county subject to the controul of the custom, as there 
was before the disgavelling statutes were made. 

The gabel, or rent issuing out of any gavelkind land, 
shall ensue the nature of the land : for the Conqueror, 
confirming the privileges relating to the land, (g) doth 
confirm ako the privileges relating to the tribute or rent, 
which is but the profits of it. Hence since the rent des- 
cends in the same manner as the land did, it follows 
that all rents issuing out of such lands shall descend 
in gavelkind ; nor is there any difierence that can 
be well conceived between a rent-service, and a rent- 
charge : and it has been decided accordingly that a rent 
charge, granted out of gavelkind lands, shall descend ac«* 
cording to the rules of descent in that custom ; because 

W Preston V, Jervn, I Vern. SS5« isted long before anj such costonn, 

Hob. Gav. 44. and almost before any history. See 9 

(e) The law of gavelkind is nnlike New Rep. 491. p^ Mansfield, C. J. 
other customs. It is not good if it (f) Qav. 88,9. 
hegiDs only Just before the reign of Q) See wire, p. 177. 
Kchacd tiie First Thb custom ex- 
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it is part of the profits of the land, and issues out of the 
land, and so shall submit to those rules which govern the 
land out of which it springs. (A) 

It seems that a condition annexed or incident to the re- 
version of lands in gavelkind will descend to, and may be 
taken advantage of by, all the sons of the person to whom 
the same is reserved : {%) but it is otherwise of a c^ndidoa 
in gross, {k) for in that case the heir at law must enter oa 
the breach of the condition, because the condition is a 
thing of a new creation, and altogether collateral to the 
kind, being not in any manner like the rent issuing out of 
the land, which is part of the profits of the land itself. But 
when the eldest son has entered for the condition broken, 
the younger children shall enjoy the land with him ; the 
reason of which is this, that the eldest son is in of the old 
estate, which is still under the controul and direction of 
the custom. {I) 

So also a reversion, being but the residue of the estate 
in the land, shall descend iti the same manner as lands in 
possession would do. As if the ancestor dies seised of the 
reversion or remainder in fee, or fee-tail expectant on an 
estate for life or in tail, this shall be divided among all the 
heirs male : and a remainder in borough English would 
likewise be subject to the same customary descent as an 
estate in possession of the same tenure, (m) and where 
borough English lands are in settlement, the reversion 
which is unsettled is considered as part of the old estate, 
and will descend accordingly to the youngest son. (n) 

A use also of gavelkind land shall follow the nature of 
the land out of which the same issues, and be partible 
among all the males, it being not a thing newly created. 



[h) Edwin V. Thomas, I Vern. 489. (/) li. ib. 

Ran<lair V. Jenkins, 1 Mod. 96. 8 (m; Bro. Cu&tom, 1 Lamb. Permmb. 

Le\%S7. SKebleSH. Salk.244. 548. Dyer 128. Style 410. Eob. 

(i) Gavelkiod, 3 Bac. Ab. 364. Gat. 78. 

Moor. 113. Godb. 2. S. C. (n) Chester v. Chester, S P. Wmv 

{k) Lamb. 608. Co. L. 11, IS.Bac. 63. 
Ab. 
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but the ancient use. And in Borough English a use shall 
descend to the youngest son ; for even before the sta- 
tute^ (o) the Chancellorin case of a use of Gavelkind or 
Borough English judged by imitation of the rules of the 
common law^ and the nature and quality of the land, (p) 

Tithes cannot be subject to gavelkind : but lands for- 
merly belonging to dissolved monasteries may^ (9) and so 
also may the profits of a fair or market, (r) 

The custom of gavelkind is not confined to inheritances 
in fee simple only ; for though estates tail are a new kipd 
of inheritance introduced (or rather established) within 
time of memory by the statute De Donis, yet if a man 
dies seised of lands in gavelkind in tail^ whether general 
or special^ all the sons shall inherit together as heirs of the 
body ; {s) for it is a part of the old fee simple^ though the 
tail be created de novo, {t) 

Nor is it confined to estates of inheritance only^ but 
freeholds descendible are of the same nature also : as^ if 
a lease be made of gavelkind land to a man and his heirs 
pur outer vie^ the heirs by the custom^ after the death of 
the lessee^ shall take as special occupants, (u) 

So an estate pur auter vie in Borough English lands 
shall descend to the customary heir, (x) 

\. As to the peculiar mode of descent by the custom. 
The leading feature of descent of gavelkind lands is this : 
that it is divided among all the heirs male of the person last 
seised^ contrary to the rule of primogeniture established 
in respect of lands at common law. (y) '' In Kent in ga- 
velkind all heirs male/' says the statute De Prarog. Reg. 
17 Ed. 2. c. 16. '^ shall divide their inheritance^ and like- 
wise women : but women shall not partake with men.'' 

{0) Of Uses, 27 H. 8. ( J^)Bat it is a general rule, that all 

(p) 1 Rep. 88. 101. a. Co. L. S3, a. special customs submit to the king^s 

(f) 2 New Rep. 491. prerogative; aDd,therefore,if the king 

(r) Rob. Gav. 79. purchases lands of gavelkind tenure, 

(t) Rob. 94. yet on his decease his eldest son only 

(0 1 Mod. 19(b shall inherit. Co. L. 15. 1 Bia. C. 

(«) Rob. 97. 79. 

(x) Baker r. Bajrley, 2 Vern. 8S6. 
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Females may however take together with men under the 
right of representation, {z) As if one son dies leaving 
two or more daughters^ they may take the share of their 
father together with the remaining sons of the deceased 
ancestor ; and yet the daughters are not within the words 
of the custom^ *' inter lutredes maaetUospartibilis,** (a) not 
being males^ but daughters of a male succeeding in his 
stead by representation. Had there been a purchase ta 
the ancestor^ and the heirs males of his body^ the daugh- 
ters would have been excluded performam doni ; (6) but 
the custom making the land descendible to the heir male^ 
makes room for his representative, (c) 

The right of representation takes place also in Borougfa 
English. Thus where one had issue five sons^ the young- 
est of whom died in his lifetime^ leaving issue a daughter : 
afterwards the father purchased Borough English hnds, 
which were descendible by custom to the youngest son 
and his heirs. The father dying seised^ the fourth son 
entered ; but the Court held that the daughter of the 
fifth son should inherit^ jure representatianis. And where 
by the common law lands would descend upon the issue 
of the eldest son^ they will by the custom of gavelkind de- 
scend upon the issue of any of them, (d) 

Heirs in gavelkind are parceners by custom ; that is not 
in respect of their persons, as females are, but on account 
of the. custom of the fee or inheritance, (e) Et sunt par- 
ttcipes qu^si partem capientes, ^c. ratione ipsius ret, gu^t 
partibilis est, et non ratione personarum, qU4e mm stent 
^lasi unus hares et unum corpus y sed dicersi fueredes, ubi 
tenementum partibile est inter plures cok^sredes petentes 
qui descendunt de eodem stq^ite, et semper solent dividi ab 
antiquo. (f) 

i%) Ante, p. 81. (d) Id. ib. And see Godfrey v. Bnl* 

(fl) 8 Inst. 695. Oyer 2S7. lock, 1 Rol Ab. 623. pi. 8. 

(*) Seetrnte, p. 157. (<?) Litl. s. 265. Co. L. 176. a. 

(*) Clement v. Scudamore, 6 Mod. (/) Bract. lib. 6. fo. 428. Biitt. 

ISKp^Holt, C. J. Saik. 243. 1 P. c. 71. Flcta, lib. 5, c, 9. Co. L. 

Wms. 63. 9 Lord Raym. 1024. 176. a. 
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The partible quality of lands in gavelkind is not con- 
fined to the right line, but applies to representatives in the 
collateral line also. 

Thus, Lord Coke says, that '' when one brother dieth 
without issue, all the other brethren may inherit, (g*) 

Upon this have been founded many discussions as to 
the extension of partibility in the collateral line any far* 
ther than brothers : but the question, it ^ believed, has 
never yet been decided in a judicial way. In the case of 
Gooding v. Gooding, which was to have been tried at the 
Spring Assizes, at Maidstone, in 1820,* but was after- 
wards compromised in favour of the heir in gavelkind ; (A) 
the question was between James Gooding the son of 
John Gooding, a first cousin, and Richard Gooding his 
uncle, the elder brother of the plaintiflf's father ; the latter 
claiming the whole as heir at common law, and the former 
claiming a moiety, the share to which according to the 
custom he would, as representing his father, have been en- 
titled as co-heir in gavelkind with his uncle. The opinions 
of several gentlemen in the profession were taken on the 
occasion, viz. Mr. Peckham, Mr. Preston, and Mr. But- 
ler, which were as follows : — 

Mr. Peckham's first opinion. "According to the accom- 
panying pedigree, Richard Gooding the eldest son of Han* 
nah Gooding, and first cousin to the intestate, is his heir at 
common law ; and, as the custom of gavelkind does nAjt 
extend beyond sons and daughters, he takes tiie freehold 
estate wholly." 

Mr. Preston's first opinion. '^ Richard Gooding and 
the son of John Gooding are the co-heirs, and entitled to 
the freehold estates in equal shares by the custom. And 
each is entitled to a moiety : — Richard in his own right ; 
and James the son of Jphn, as standing in the place of^ 
and representing him.'' 

(r) Co. L. 140. b. " liberality of Mr. James of Ely-place, 

(k) For the particulars of this case, who was engaged on the part of 

and the opinions arnd informations James* Gooding the plaintiff in thB 

upon the same, the Author of this- aboTe ease. 

Work 19 indebted toihekindnew and 
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Mr. Preston's second opinion. " It is assumed by 
Mr. Peckham that the custom of gavelkind is confined to 
sons and brothers : but I have always understood that the 
custom of gavelkind extended through all the branches of 
inheritance^ so that sons^ grandsons^ uncles^ and nephews, 
might be co-heirs ; and I have nev^r found an instance in 
which the application of the custom has been objected to 
the claimant^ even when the claimant has been in a more 
remote degree than a nephew. In this instance they are 
certainly a first cousin^ and the son of a first cousin of the 
intestate ; so that Mr. Peckham is right in case^ and only 
in case^ he can find an authority to confine the descent to 
sons and brothers^ or even the descendants of brothers. 
In the late case of Crump d. WooUey v. Norwood, 7 
Taunton 362. it was taken for granted, that a nephew 
might take as heir ; and this was also admitted in Robin- 
son's Gavelkind, 93. Beviston v. Hussey. It is true that 
no authority occurs to my memory in which a more remote 
cousin has succeeded. On the other hand, I am not 
aware of any authority which can exclude any of the de- 
scendants of an uncle or aunt from taking under the 
custom in gavelkind, and jure representatwnis when the 
customary heirs are in the different degrees of consan- 
guinity. If Mr. Peckham has found any authority for his 
proposition, and it shall be stated to me, I shall readily 
^dmit my mistake.'' 

Mr, Peckham's third opinion. '^ In npne of the books, 
treating of or referring to gavelkind, can I find any au- 
thority to support the idea, that the custom of gavelkind 
extends through all the branches of inheritance. On the 
contrary in Lambard's Perambulation of Kent the cus- 
tomal only speaks of sons. And Lord Coke says, this is 
the general custom ; and adds, ^but yet by custom when 
one brother dieth without issue, all the other brethren may 
inherit.' And in 8omner, Taylor, Robinson, Com. Dig. 
Watkins's Descents, and other books adverting to gavel- 
kind, none of the cases stated in exemplifying the custom 
in the transversal or collateral lines go beyond brothers 



SECT. 11.3 Of Gavelkind* 185 

and the representatives of deceased brothers^ taking jure 
representationis ; and the case in 7 Taunt, referred to by 
Mr. Preston, is only the case of a nephew. In the pre- 
sent case Richard Gooding is the descendant of an aunt 
of the intestate ; and consequently his first cousin, one de- 
gree more remote than a nephew. From the authorities 
in exemplifying the custom in the transversal or collateral 
line, being thus confined to the cases of brothers and their 
descejndants taking ^ure representationis, and from the 
total silence in the books as to any further extension of 
the custom, 1 have ever drawn the conclusion that such 
was the extent of the custom. This may be a wrong con- 
clusion, but I have not found any thing to subvert it : and 
therefore, notwithstanding the reluctance I have in differ- 
ing from Mr. Preston, I cannot but think that Richard 
Gooding the eldest son of Hannah Gooding is solely en- 
titled as heir at common law, and that the custom does not 

apply" 

Mr. Butler's opinion. '' If this case should be made a 
subject of judicial enquiry, it would be left to a jury to 
determine by precedents, whether the customary descents 
of gavelkind stops with brothers (and where a brother is 
dead, with his issue) or extends to remoter branches in 
a collateral tine. If sufficient precedents for this exten- 
sion of the custom should not be produced, the Court 
would determine whether, as the customary descent to 
brothers is admitted, the custom should be extended by 
analogy to remoter collaterals. I think it would not ; and 
for this conclusion the opinion of the Court in the case of 
Radctiff*!?. Chaplin, 4 Lev. 242. appears to be a strong 
authority ; as in that case the Court thought that a custom 
giving land to an eldest sister would not give it to an 
eldest aunt, {h) 

" In delivering an opinion in tl^ present case, we must 
take for granted that the precedents of the customary des- 
cents in the collateral tine do not extend beyond bro- 

(A) Scciifi/««p. 170. 
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thers^ and the issue representing them. On this assump- 
tion I think the custom cannot be carried further by ana- 
logy^ or legal inference. I agree therefore in opinion with 
Mr. Peckham^ that Richard the eldest son of Hannah^ as 
th^ sole heir of the intestate at common law^ is en- 
titled to the entirety of the property." 

It may be observed that it is the general opinion of al- 
most all the professional gentlemen of the county of Kent 
that the collateral heirs in the remotest degree should in- 
herit the estates of their ancestors according to the custom ; 
and they having therefore practised this doctrine, the titles 
to many estates in the county would be shaken, if it were 
determined otherwise. It was the opinion of Mr. Boteler, 
the recorder of Canterbury, a gentleman well acquainted 
with the county, that the customary descent extended to 
collaterals however distant ; and adds, ''That I think is the 
meaning of Robinson's Gavelkind, 93, 3,4., although the 
instances he gives go no further than brothers and their 
issue." Thelanguage of the old books is general, ^'partible 
entre les males." See Bro. Ab. Custom. And Mr. Boteler 
mentions an instance of late occurrence, in which be- 
tween forty and fifty co-heirs of a Mrs. Ludgater, of 
Folkstone, joined in conveying her real estate to trustees, 
in trust to sell and divide the money arising from the sale 
amongst them, according to their respective estates and 
interests ; and that, among these co-heirs, there must have 
been three or four sets of co-heirs collaterals more remote 
than brothers and their issue. 

From the cases in the Year-books, 2 Ed. 3. 12. 3 Ed. 
3. 42. it seems clear that gavelkind lands are " departible 
enter males" generally ; and it maybe concluded that the 
general partible and divisible quality of lands of gavelkind 
tenure is, as it is frequently termed, '"the common law of 
Kent," and this being the case, the custom must of neces- 
sity extend to collaterals. 

Brothers of the half-blood to each other may succeed 
together as heirs in gavelkind to their common ancestor^ 
in the same manner as daughters of the half-blood take to- 
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gether as parceners at common law ; {%) but they could not 
come in together, as heirs to one another, any more than 
one female parcener could succeed to her sister by a differ- 
ent venter. (A:) 

But there is a great difference between the descent of 
gavelkind lands and the words of purchase of the same ; 
for where, under a limitation of lands in gavelkind or 
Borough-English, the word '' heir" is lo be taken as a 
word of purchase, the heir at common law, and not the 
customary heir, shall take, unless the customary heir is 
expressly mentioned; though, if used as a word of limita- 
tion, the customary heir shall take without being named.(Z) 

Thus if lands in gavelkind are given to B. and his 
heirs, having issue divers sons, all his sons after his de- 
cease shall inherit : but if a lease for life be made, re- 
mainder to the right heirs of B., and B. dies, his eldest son 
only shall inherit ; for he only to take by purchase is right 
heir by the common Jaw. (m) 

The reason for this distinction seems to be, that, though 
the subject of the gift is customary land, yet the heir at 
common law is presumed to be meant, unless words are 
added to describe the customary heir. But if such spe- 
cial words are used, the presumption fails ; and then it is 
said, that though the subject of the gift is common law 
land, yet the customary heir shall be preferred. And on this 
principle Lord Chancellor Cowper declared that if a per- 
son, having Borough English lands and lands at common 
law, devised the latter to his heir by the custom of Bo- 



(t) See antCj p, 78, 9. 

(fr)See anie, p. 78, 0. 114* Mr. 
Robinson mentions that it was pleaded 
as a part of the custom of gavelkind 
that '^ wheusoeTer two heirs males 
coparceners of the half-blood of 
wbalsoeTer parent beg^oUea have in* 
heriied any lands or tenements of the 
nature or tenure of gavelkind, and 
either of these heirs bas died seised 
of his purpartj of such heredita* 
meals without heir of his body, them 



the other surviving heir, coparcener 
of the heir so dying, might inherit, 
&c." Bedyll and Crowther, 1 1 H. 8. 
Rot. 88. Bot there is no ackuow* 
ledgment of such custom on the re- 
cord $ and it seems to be sufficiently 
clear that there is no such custom in 
existence. See Rob. 100. 

(i) See Bro. Ab, Desc. gg. And 
Slarkcy ». Storkey, Excheq. Trin. 
19G.S. 5N. Abr. 404. 

(at) Co. L. lO.a. 
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rough English, this would be a sufficient description of the 
youngest son, though not heir at common law ; and the de- 
vise is not of the customary, but of the common law lands ; 
and that a similar devise, to heirs in gavelkind would en- 
title all the sons, (n) There seems however to be some 
variance in regarding the analogy of this doctrine to that 
of Lord Coke already noticed, where he maintains that, to 
take by purchase under a limitation to the heirs female^ 
the claimant must be both heir and/emaZe. (o) 



SECT. III. 



Of Borough English. 

Some Boroughs have such a custom, says Littleton, (p) 
'' that if a man have issue divers sons and dieth, the 
youngest son shall inherit all the tenements which were 
his father's within the same borough as heir unto his fa- 
ther by force of the custom." 

This customary descent is called ^' English,'' from its 
having obtained first in this country, (q) this name having 
been given to it by the Normans in order to make a dis- 
tinction between this and their own law. (r) 

The terra '^ Borough" arises from the custom having 
prevailed for the most part in ancient boroughs, or copy- 

(fi) 2 Vera. 732. Free. Ch. 464. See two tenares, Burgh Engloyei and 

Hargr. n. 4. Co. L. 10. a. BurgkFrawncoye$^X\ie usages of which 

(0)See«iiltf, p. 156.n. (r.) tenares are such that all the tene- 

<jp) S. 166. ments, whereof the ancestor dies 

(q) Co. L. 110. b. Litt. s. 211. 8 Ed. seised in Burgh Engloye$y ought to 

4. 19. descend to the youngest son ; and all 

(r)In the Year-books 1 Ed. 3. IS. a. the tenements in Burgh FrtLuucoytt 

it is said that in Nottingham there are to the eldest son, as at commoD law. 
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hold manors, {s) In these boroughs was carried on more 
in former times the small portion of trade which was 
then exercised in the kingdom ; and in these the people 
chiefly maintained and supported themselves by trade and 
industry^ as this was not in a sufficiently flourishing con- 
dition to enable them to bring up their sons to idleness. 
The elder children therefore^ as soon as they each grew 
up^ were provided with a portion of their father's goods^ 
and sent out into the world to maintain and support them- 
selves by trade and industry. The youngest son was^ 
under these circumstances^ the last in succession to be pro- 
vided for ; and as it was probable that he^ after his father's 
deaths would be least able to help himself^ and most likely 
to be left destitute of any other support^ the custom pro- 
vided for his maintenance in some measure by casting the 
inheritance upon him. (0 Hence appears to be the rea- 
son and origin of the custom. 



(f ) 1 Bla. C. 76. 

(I) See Rob. Gavel. Appendix of 
Bor. Eof^l. Another reason has been 
given for this costom on the soppo- 
■iUon that the lord had anciently a 
right of concabinage with his te- 
nant's wife on her wedding night, so 
that it was imagined that the eldest 
ton might be the lord^s, and illegiti- 
mate; and therefore the tenant's estate 
descended not to the eldest son bnt to 
the youngest, who was more certainly 
the issue of the tenant Preface to 
8 Mod. Rep. This reason is rejected 
for though it would be su£Bcient, to 
exclude the eldest, it would only con- 
vey the inheritance to the second son, 
who could not be the lord% as the 
next worthy, and not to the joung- 
est. The custom of the lord's claim- 
ing the first night of the bride is sup- 
posed by Blackstonc never to have 
prevailed inEngUnd,but only in Scot- 
land (under the name of mareheta or 
mercAela) until it was abolished by 
Malcolm HI. Mr. Robinson says, 



that it obtained in this country in se- 
veral manors in the northern counties* 
in which a fine is now paid as a com- 
mutation for the right, though he ac- 
knowledges that the custom of bo- 
rough-English does not particularly 
hold in those manors where such 
fine is paid. Mr. Blackstone men- 
tions a more rational account than 
either of the above, arising from the 
custom of the Tartars among whom 
the custom of descent to the young- 
est son prevails. This nation is com- 
posed totally of shepherds and herds- 
men; and the elder sons, as soon as 
they are capable of leading a pasto- 
ral life, migrate from their father with 
a certain allotment of cattle, and go 
to seek a new habitation. The young- 
est son therefore, who continues 
latest with his father, is naturally the 
heir of his house, the rest being al- 
ready provided for. And so among 
many other northern nations it was 
the custom for all the sons but one 
to migrate from the father, which one 
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As to copyhold manors the custom seems to have ob- 
tained thus : — the demesnes were generally divided 
among the tenants in very small parcels^ and vrere holden 
on arbitrary fines^ large rents^ and hard services ; inso- 
much that these estates were^ at that time^ little more be- 
neficial than leases at rack rents : and the tenants them- 
selves being men of the meanest sort and condition^ be- 
low the hopes of breeding their sons gentlemen^ the elder 
part of their family^ at a proper age^ either applied them- 
selves to husbandry ; or in those manors where all the de* 
roesnes were not already parcelled out^ might obtain es-* 
tates on the same bard terms ; and the small advantage 
of the father's tenement was left to descend to the young- 
est son^ the only, though a mean, support of his in* 
fancy, (u) 

The custom of Borough English does not extend to 
collaterals ; and yet by some customs the youngest bro* 
ther shall inherit : {x) but in such case the extension 
of the custom to the collateral line must be specially 
pleaded, {y) 

In other instances except those detailed in this place, 
lands of the nature of Borough English are governed 
by the same rules of descent as lands of common law 
tenure. 

It may be observed that if a man is seised of lands in 
Borough English, and is afterwards disseised, slnd dies^ 
the right of the land shall descend to the youngest son ; 
and though the son should die before an}* entry into the 
land, his daughter shall have the land, notwithstanding the 
son could not be said to have died seised within the words 
of the custom. {%) 

became his heir. Pater cuncios JUioi (y) Id, ib, Harg. n. 5. OSS.) 

mduiiot d te peUehaU prater tuitifii (s) See Clements v. Scudamore* 

q^m lutredem tui jurii relinquebuL 1 P. Wnid. Salk. 843. 6 Mod. ISO. 

See 8 BU. Com. 8S. and note (^} ibid. Godfrey v. Bullock, 1 Roll. Ab. 6SS. 

(k) See Rob. Appx. pi. S. 

(r)Co. L. 110. b. 
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CHAP. XIII. 



INCORPOREAL HEREDITAMENTS, 



IT has been stated, in a fonner part of the Work, (a) 
that hereditaments are either corporeal, or incorporeal. 
Of these latter it is now our purpose to treat. 

AH tenements and hereditaments which are not land 
an^ which are held by some one for an estate of inheri- 
tance, are incorporeal hereditaments ; though, as to tene- 
ments, they are of things which issue out of, and are col- 
lateral to land, as rents, commons, and the like. (6) 

An incorporeal hereditament is defined to be a right 
issuing out of a thing corporate (whether real or personal) 
or concerning, or annexed to, or exerciseable within, the 
same. It is not the thing corporate itself, which may con- 
sist in hinds, houses, jewels, or the like; but something 



(a) JntCfp, 18. 

(*) Hale's AiwI^Bis, Sb«p. 'T. 91. 
1 Thos*. Co. L. 880. lacorporeal he- 
reditaments being tenements are said 
to be, 1st, In prender, as commons ; 
or, 8nd. In render, as rents. Thus the 
right of common of pasture, gives 
the privilege of taking the herbage 
of the soil b J the mouth of cattle « 
ftad because this right consists in ta- 



king,the thing is said to be in prender. 
The right of having rent makes it 
incumbent on some one to render 
money or some valuable article 
or stipulated service, at stated timesf 
and because the thing, which in this 
case is the subject of property is to be 
rendered, it is said to be la render* 
Frest Est 14, 15. 
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collateral thereto, as a rent issuing out of those lands or 
houses, or an office relating to those jewels. Corporeal 
hereditaments are the substance, which may be always 
seen, or handled. Incorporeal hereditaments are but a 
sort of accidents, which are inherent in, and supported 
by, that substance ; and may, or may not belong to it 
without any visible alteration therein. Their existence is 
merely in idea and abstracted contemplation, though their 
effects and profits may be frequently the objects of our 
bodily senses : (c) hareditas alia corporalis, alia incorpo- 
ralis : corporalis est, qute tangi potest, et videri ; incor- 
poraliSy qtue tangi non potest, nee videri. (d) And in draw- 
ing a distinction between these two sorts of hereditaments^ 
and in order to have a clear idea of the latter, we must 
carefully avoid any confusion as to the profits produced^ 
and the thing or hereditament by which they are pro- 
duced : for though the profits, as tithes for instance, are 
doubtless of a corporeal nature, yet the right which pro- 
duces them is a thing invisible, has only a mental exist- 
ence, and cannot be delivered over from hand to hand. 
Things incorporeal are of a large extent, but may be 
reducible unto these two heads, (e) viz. 

1. Things incorporeal, not in their own nature, but so 
called in respect of the degree or circumstances in which 
they stand : as reversions and remainders — the estate of 
lands. And though land in all its varieties is a corporeal he- 
reditament ; yet the estate in land, may be an incorporeal 
hereditament ; for the owner of a reversion has not the 
land, he has merely an estate in the land, (f) 

2. Things incorporeal in their own nature : and which 
form the subject of enquiry in this Chapter. 

The great distinction between the descent of incorporeal 
from that of corporeal hereditaments, hitherto under con- 
sideration, is, that the former being things which are not 

(r) 9Bla. Com. 20. See anto, p. 44. 6th ed. 
19^ 13. (/) See I Prest Est 14. and posi, 

(d) Co. L. 9. a. tit. Rerenions aod Remsinders. 
{e) See Hale's Analysis 41. 4th ed. ^ 



CHAP. xm.J Incorporeal Hereditaments- 193 

the object ofsensation can neither be seen norhandled^ are 
creatures of the mind^ and exist only in contemplation ; (g) 
there can be no actual corporeal seisin by entry^ or lease, 
as in the case of hereditaments of a corporeal nature. 
If a person to whom an heir is to be sought has ac- 
quired his estate by purchase, the property, whether vested 
in possession, or only in interest, or merely contingent, is 
fixed or settled in such purchaser, at the time of the pur- 
chase, so as to render them transmissible to his heirs, {h) 
But on a title by descent it is otherwise ; for, in regard 
to the property at present under our consideration, a seisin, 
BO as to enable the owner to transmit the same to his own 
beirsi can only be obtained by certain peculiar modes ac- 
cording to the several natures of the same, which it will 
be endeavoured to point out during the enquiry into their 
respective qualities hud properties. And it may be gene* 
rally noticed in this place that seisin, or some act amount- 
ing thereto^ is equally necessary in the case of incorporeal 
as of corporeal hereditaments, in order to make the last 
claimant the person from whom all others' must deduce 
their pedigree ; for Lord Coke says, (i) '' If a rent or an 
advowson do descend to the eldest son, and he dieth be« 
fore he hath seisin of the rent, or present to the churchy 
the rent or advowson (being an advowson in gross) shall 
descend to the youngest son, for that he must muke hijnself 
heir to his father, as hath been oftentime said before. 
The like law is of offices, courts, liberties, franchises, com- 
mons of inheritance, and such like." 

The incorporeal hereditaments which we purpose, tp 
liotice in this Chapter, are^ 

Advowsons, Offices, 

Tithes, Dignities^ 

Commons, Franchises, and : 

Ways, Rents. .|^ 

(r>See«iile, p. IS. (OCo. L. 15. b. 

(Jb)Sec«fiftf, p.51. 
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It may be observed here^ that Mr. Blackstone has 
added two other species of property which are not, 
stricJily speakings incorporeal hereditaments : viz. corodies, 
and annuities, (k) 

Corodies are a right of sustenance^ or to receive cer- 
tain allotments of victual and provision for one's mainte- 
nance. The king is- entitled to a corody out of every 
bishopric, that is^ to send one of his chaplains to be 
maintained by the bishop, or to have a pension allowed 
him till the bishop promotes him to a benefice. It is now 
fallen into total disuse^ though Sir Matthew Hale sajrs 
that it is due of common right, and that no prescriptioii 
will dicharge it. Corodies are not chargeable on, or 
issuing from, any corporeal inheritance, but only charged 
on the person of the owner in respect of such his inherit- 
ance, (l) 

An annuity is (m) very distinct from a rent-charge with 
which it is frequently confounded ; which is probably the 
reason of it's having been classed under the head of Real 
Property. A rent-charge is a burthen imposed upon and 
issuing out of lands, whereas an annuity is a yearly sum 
chargeable only upon the person of the grantor, (n) And 
if an annuity is granted by deed, without expressing out 
of what lands it shall issue, no land at all shall be charged 
with it : it is a mere personal annuity ; and yet, says 
Blackstohe, a man may have a real estate in it though bis 
security is merely personal, (o) 

The estate or interest which a man may have in an 
annuity may be of a real nature : but the annuity itself is 
personal property. 

Where, by letters patent 34 Car. 2 , the king granted 
to the use of A., his heirs and assigns for ever, an annuity 
to be paid out of the revenue : it was held that this was 
personal, and duly passed under a will attested by two 
witnesses by a residuary clause, bequeathing all the rest, 

{k) See ante, p. 19, IS. (m) See ante, p. \t. 

(/) F. N. B. 230. I Bla. C. 40. («) 1 Bla. C. cap. S. t id. 40, 1. 

««*t8S. (•)JU. C. 41. 
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residue^ and remainder of the testatrix's personal estate of 
what nature or kind soever; and would not go to the 
heir, (p) 



K» 



SECT. I. 



Advowson. 



An advowson^ advocatio, is the right of presentation to 
a church or ecclesiastical benefice. (9) It is so called be- 
cauae the right of presenting to the church was first gained 
by such as were founders^ benefactors^ or inainfaiiners of 
the church ; and therefore they were called advocati. They 
were also called patroni; and therefore the advowson is 
CftUed juBp^itronatM. Advoeattuf est ad quetnpertinet jus 
advocationis, alicujus €ceUsi4ejUt ad ecclesiam nomine pro^ 
prio non alieno possit pnestntare. (r) 

Anciently the bishop had the exclusive cure of souls 
throughout his whole district^ and the nomination of all 
ecclesiastical benefices belonged to the church : but when 
the feudal lords^ induced by their piety^ and a desire to 
have divine service performed in their districts^ were 
vnlling to alienate par^of their lands to thexhurch to build 
houses for the parsons^ providing a competent portion of 
glebe lands, and appropriated the tithes of the neighbour- 
ing lands for their support^ they were allowed in re- 
turn to nominate a clergyman to the bishop ; and though 

(p)Aabio V. Daly, 4 Bar. and A. 377. 

S9. ante, p. 12. And see tiie cases of (f) 8 Bla. C. Si. 

Barl Stafford o. Backley, 8 Ves. 170. (r) Co L. 110. h. 
Holdarness v. Curmarthen, I Bro. C.C. 
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at first this privilege was only exercised as an indulgence^ 
yet^ in process of time^ it was claimed and established as 
an indisputable right ; and the bishop became compellable 
to admit the nominee^ provided he were duly qualified for 
the office to which he was presented, (s) 

This was the origin of presentative advowsons, in which, 
though a matter ecclesiastical, the lay patron was allowed 
to have a temporal and valuable interest, inasmuch as it 
might serve for a provision for one of his children, or any 
other relation, who might be qualified for it ; and as at the 
time that these glebes were granted most fiefs were he- 
reditary, this right of advowson presentative descended to 
the heir. (<) 

On the death of the owner of an advowson the law 
immediately casts the descent upon his heir, and he thereby 
acquires a seisin in law. (u) 

"Stich seisin in law is not sufficient to make the heir an 
ancestor from whom all future claimants must derive 
title : (x) but it is required where the advowson is in 
gross, (y) that he should actually present to the church 
before he can acquire a seisin to make him the stock of 
descent, (z) which presentation makes a seisin and fee, 
and shews at the same time how it arose, and is the pro* 
per evidence of it. (a) 

Where an advowson descends to two or more sisters as 



(t) See SolliTan's Lect VIII. Wats. 
Comp. Incumbent, 64. 3 Cru. Dig. 9. 
1 Thos. C. L. SSO. n. 

(f) Id. ib. 

(fi) See oMie^ p. 53. 

(x) Such seism in law is however 
sufficient to entitle the husband of the 
owner thereof to he tenant by the 
curtesy. Co. L. S9. a. and see notes. 

(jr) But it is otherwise where the 
advowson is appendant or appurte- 
nant to a manor ; for in this case a 
seisin of the manor will alone j^ive 
seisin of the advow<on. Co. L. 1 5. b. 
n.(l.) 99. a. n. (4.) 49. a. 333. b. 349. 



b.363. b. 9Stra. 1011. 1 Leon 154. 
I Mod. 981. For though a presenta- 
tion should be made by a person hav- 
ing a seisin in law of a manor ; yeU 
if such person dies before he has ob- 
tained an actual seisin of the manor, 
such advowson shall nevertheless des- 
cend with the manor to which it is 
appendant to the heir of the person 
Jast actually seised, and will not be 
severed and made an advowson in 
gross by such presentmenL 
(z) See unto, p. 54, 5. 
{M)Per Lord Hardwicke, Rex r. 
Ep. Landaff, 9 Strange 1010. ^ 
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coparceners^ (6) and they agree to present by tums^ each 
of them has but a moiety of the church : but as there is 
but one incumbent^ if either of them be disturbed sh6 
shall have a quare impedit, for there is but one church and 
one incumbent, (c) 

But if coparceners do not agree to present^ the law 
g-ives the first presentment to the eldest ; and this privi- 
lege shall descend to her issue^ and her assignee or hus- 
band as tenant by the curtesy shall have the same ; {d) 
and therefore because the ^^ommon law gives the right of 
presentation according to seniority, the mode of present- 
ing by agreement is said to be against common right 

By stat. 7 Anne, c. 18. it is provided that if coparceners^ 
or joint tenants, or tenants in common, are seised of any es- 
tate of inheritance in an advowson, and a partition is made 
between them to present by turns, every one shall be ad- 
judged to be seised of his or her separate part of the ad- 
vowson to present in his or her turn ; as if there be two, 
and they make such partition^ each shall be said to be 
seised, the one of the one moiety to present in the first 
tiim, and the other of the other moiety to present in the 

« 

second turn. 

Joint tenants or tenants in common of an advowson are 
regularly to join in presentation ; and therefore if one 
present^ or if they severally present, the ordinary may 
either admit or refuse to adtnit such a presentee, unless 
they join in presentation, and after the six months, he 
may in that case present by lapse -: (e) but in the case ot 
The Bishop of Salisbury r. Philips where joint tenants 
of an advowson made partition by deed of covenant 

{b) If an advowson appendant to a the other sister, and again become 

manor descends thus, and upon par- appendant. 6 Co. 64. a. 3 Cm. D. 6. 

tition the advowson is allotted to one 3 Salk. 25, 40. 

coparcener, and the manor to the (c) Co. L. 18. a. 

other, the advowson then becomes in [d) Co. L. 166. b. BuUer «. Bp. of 

grott.. But if such coparcener, to Exeter, 1 Ves. 340. Harris*! cate, 

whom the advowson was allotted, Cro..Bl.J9. 8 Inst 365. 

dies without issue, and without dis- (e) Co. L. 1S6. bw 
posing of the advowson, it will go to 
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to present by turns^ the same was adjudged good; 
and it was held that each of them individually in his 
turn might maintain a quare impedil even against a 
stranger. (/) 



mm 



SECT. II 



Tithe$. 



Tithes are a species of incorporeal hereditament which 
being merely a contingent springing rights collateral to or 
issuing out of lands^ can never be the object of sense ; 
that casual share of the annual increase which^ till se* 
vered^ is not capable of being shewn to the eye, nor 
of being delivered into bodily possession, (g) They 
are of three kinds ; viz. Prsdial, mixed, and personal. 
1. Praedial, as of com, grass, hops, and wood, arising 
merely and immediately from the vegetable produce of 
the land ; and of these the tenth part is allowed with* 
out reference to the labour and cost incurred in raising 
the same. (A) 2. Mixed, as of wool, milk, pigs, Ac (t) 
consisting of natural products, not arising immediatdy 
from the profits of the land, but from the produce and in- 
crease of animals, upon the land, nurtured and preserved 
in part by the care of man ; and of these the tenth part 
is paid in gross, (j) 3. Personal, being the profits aris- 

(/) Lord Raym. 52(5. Garths 505. (i) Id. U. 1 Roll. Ab. 635. S latl. 

12 Mod. 321. Salk. 43. Holt 52. 649. 

(g) 2 B1a.Coni. 21. (j)t Bla.C.94. » 
(k) 2 Bla. C. 21. 3 Cru. Dig. 48. 
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ing from the labour and industry of man employing him- 
self in manual occupations^ trades^ fisheries^ and the like ; 
and of these only the tenth part of the clear gains and 
profits^ after deducting, all expenses^ is due by way of 
tithe. 

Anciently^ as before observed^ (k) the bishop had the 
sole cure of souls throughout his own district ; and received 
all the profits^ which he and the clergy distributed into 
four parts; one to the bishops to maintain* hospitality 
and support the clergy residing with him; one for the 
building and repair of churches ; one for the poor ; 
and one to support the inferior clergy ^ whom the bishop 
used to send to particular places^ as his deputies^ and 
to remove or recall at pleasure. As soon^ however^ as 
tithes were established as a law^ that is^ before or 
about the time of Charlemagne, it was usual for the 
bishop to allocate to his vicar or curate, in any district, 
the whole or part of the tithes or other profits arising 
there. (/) 

Tithes were thus originally a mere ecclesiastical reve^ 
nne ; ecclesiastical persons only having a capacity to take 
them, and Ecclesiastical Courts only having cognizance 
of them, (m) But on the dissolution of monasteries by 
king Henry VIII. a clause was inserted in all the statutes 
giving the monasteries to the Crown, by which the ap- 
propriation of the several benefices, belonging^ to the rer- 
Ugious houses, which would otherwise, by the rules of 
the common law, have become disappropriated, were 
vested in the king, in the same manner as the same were 
held by the monasteries at the time of their disso- 
lution, (n) 

These appropriated benefices have been almost all 

granted by the Crown to lay persons ; from whom they 
have either devolved in a course of succession upon their 



(k) See anie, p. 196. arable to 38 Hen. S. c* 7. 1 1 Co. If. 

(I) 1 Thos. Co. L. SSO. ■. k. 8 Cru. D. 46. 

(m) t New Rep. 508. See the pre- (») See 8 Cru. D. 60. 
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descendants^ or are held by persons who have purchased 
them from such grantees, (o) 

By the 32 Henry VIII. c. 7. it is provided (s. 7.) that 
all persons who might have any estate of inheritance 
freehold term right or interest of in or to any parsonage 
>^carage portion pension tithes oblations or other ec- 
clesiastical or spiritual profits^ which were or should be 
made temporal^ shall have the same remedies for the re* 
covery thereof as for lands tenements or other heredita* 
ments. 

Tithes in the hands of lay impropriators may be held in 
fee-simple^ fee-tail^ for life^ or years, are assets for the 
payment of debts^ and are governed by the same rules of 
descent as temporal inheritances^ and have all other similar 
incidents belonging to them, (p) 

Seisin of tithes, which will enable the person, taking by 
descent, to convey the same to his own heirs, can only be 
acquired by actual receipt of the tithes, as they issue out 
of the lands ; for there is not any land itself of which he 
can obtain a seisin. 

Tithes are not however subject to the custom of gavel-^ 
kind. We have seen that the law of gavelkind, unlike 
other customs, must have existed time out of mind ; and is 
not good if it commenced only just before the reign of 
Richard the First. As it is an established notion of law, 
that a layman was incapable of having any tithes until the 
dissolution of the monasteries, and that till that time tithes 
could only belong to the church, it is impossible that there 
could be any ancient descent with respect to them. They 
could not descend from ancestor to heir, because they 
could not be in the hands of any private individual. And 
it was accordingly held in the case of Doe d. Lushington 
V. Bishop of Llandaff, (q) that the tithes of lands in Kent 

(o) 3 Cru. Dig. 60. real estates, and are included within 

(p) S Cru. Dig. 61, 6S. As curtesy the statute of Uses under the word He- 

and Dower. Co. L. 159. a. BsUtes reditamento. Id. t». 68. 

in tithes are'alienahle by lay impro- (f ) Doe d. Lushington v. Bp. of 

priators in the same manner as other Llandafi;2 N. R. 401. 
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would descend to the eldest son according; to the rules of 
the common law^ and not be parted among all the maleff 
According to the custom : but it was decided that the rec- 
tory and lands which had formerly belonged to one of the 
dissolved monasteries^ and had been granted to a layman 
by Henry YIII.^ should be descendible according to the 
custom. 
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Commons. 

Common, or right of common, appears from its very 
definition to be an incorporeal hereditament ; being a pro- 
fit which a man has in the land of another, (r) 

This privilege, which one or more persons have to take, 
or use some part of the produce of another person's lands^ 
waters, woods, &c. commenced by some agreement 
between the lords of manors and their tenants, for va- 
luable purposes ; and being continued by usage is good, 
though there be no deed or instrument in writing to prove 
the originfed grant, (s) 

^ Commons are of four sorts, viz. of pasture, piscary^ 
turbary, and estovers. There is also a common for dig- 
ging of coals, minerals, stones, and the like. All bear a 
resemblance to common of pasture ; though in one point 
they go much farther ; common of pasture being only a 
right of feeding on the herbage and produce of the 



(r)S BU. C. 39. 387. 1 Thos. Co. L. S«6. lu 3 Cru. 

(t) 4 Co. 37. a. 8 Inst 65. Ventr. Dig. 88. 
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8oil^ which renews annually : but common of turbary 
and the others are a rig^ht of taking away the very soil it- 
self. (0 

I. Common of pasture n a right of feeding one's beast 
on another's land : for in those waste grounds^ which are 
usually called commons^ the property of the soil is ge- 
nerally in the lord of the manor ; as in common fields^ it 
was in the particular tenants, (u) 

Common of pasture is either — appendant^ appurtenant, 
because of vicinage^ or in gross, (to) 

Common appendant is a right, belonging to the owners 
or occupiers of arable land^ to put commonable beasts 
upon the lord's waste^ and upon the lands of other persons 
within the same manor, (x) It is regularly annexed to the 
grant of arable land only ; for it was necessary for the te- 
nants to have cattle to plough and manure the land ; and 
therefore the grant also gave a right of common for such 
cattle to feed upon the common land, (y) Common ap- 
purtenant arises from no connection of tenure^ nor from 
any absolute necessity ; but may be annexed to lands in 
other lordships^ or extend to other besides such as are ge- 
nerally commonable ; as hogs^ goats^ or the like^ which 
neither plough nor manure the land. Comanon he- 
cause of vicinage is where two or more towns have 
common in the fields within their towns^ and the cattle 
put to use their common there escape into the fields of 
the neighbouring towns, (x) Common m gross is a se* 
parate inheritance^ entirely distinct from any landed pro* 
perty^ and may be vested in one who has not a foot of 
ground in the manor, (a) 

II. Common of piscary is a right to fish in another per^ 

son's water, or in a river running through another's 
land.. (6) 

(I) 8 BU. G. S4» $. (s) k Co. S8. b. And Me 3 Com. Di|^. 

(«) Id. 33. Common. (B.) * 

(») Co. L. 182. (a) 8 Bla. C. 34. 

<r) 8 Bla. G. 33. (») 8 Bla. C. 34. 3 Cra. IKf , SO. 

(y) 4 Co. 37. b. Willcs 838. 
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ComniofiB. 
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III. Commm of turbary is the liberty of d^^ging turf 
upon another's ground^ (c) or upon the lord's waste. 
This kind of common can only be appendant to a 
house^ not to land; for turfs are to be burnt in a 
house, (c) 

Where common of turbary is appurtenant to a house^ 
it will pass by a grant of such house with the appurte- 
nances. (/) 

IV . Camnum of estovers is a right of taking necessary 
house-bote^ plough-bote^ and hedge-bote^ from anotherper- 
son's estate, (g*) These every tenant^ or lessee fcur life or 
years^may of common right take off the fend let or devised to 
him^ without any leave^ assignment, or appointment, of the 
lessor^ provided they be reasonable^ and that he is not re- 
strained by special covenant to the contrary. (Ji) And by 
grant or prescription common of estovers may be appur- 
tenant to a house^ to be exercised upon the lands or pro- 
perty of another person. Therefore- if one man grants 
to another estovers^ for the repair of a certain house ; 
they become appurtenant to that house^ so that whoever 
becomes entitled to it shall have the common of estovers^ 
and the sam% shall descend with the house accordingly.(i) 

Of commons^ like all other incorporeal hereditaments^ 
there can be no corporeal entry or seisin. But of such 
commons^ as are annexed and appertain to any house or 
fend a seisin is acquired by the seisin of such house or 
land ; and without any exercise of such right of common^ 



(0) 2 Bla. C. 34. 

(e) 3 Cru. D. 89. Valentine v.Penn7, 
N07, 145. Wilson v. Willis, 7 East 
l%\. Common of torbary cannot 
therefore extend to a ri^ht to Aig 
tnrf for sale. Noy 146. 4 Co. 37. a. 
nor to dig turf for gardens, &c 7 
East 191. 

(/) Solme V. Bullock, 3 Ley. 165. 

(g) S Bla. C. 35. 3 Cm. Dig. 88. The 
Saxon word bote is used in our law as 
sjoonyroons to the French eitoveri, 
which signifies necenariei^ from the 



verb etcffer^ to fnmish. Thns houw- 
bote ts a sufficient allowance of wood 
to repair, or to burn in, the house { 
sometimes also termed fire-bote; 
pIongh«bote, and cart-bote, are wood 
to be used in rqiairing and making all 
instruments of husbandry ; and hay- 
bote, or hedge-bote, is wood for re- 
pairing hays, hedges, or fences. Id, 
ib. 

(A) 1 Cru. Big. 1 17, 266. Co. L. 41. 
b. 8 Bla. C. 35. 

(OSeeH Cru. Dig. 99. 
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they will pass with the same. And even though the rig^ht 
has been put in use^ yet if a seisin has not been obtained 
of the principal^ to which the same is annexed^ the rig'ht 
will descend not to the heir of the person exercising the 
same^ but to the heir of the person who was last seised 
of the principal ; for the exercise of the appurtenance will 
not give seisin of the house or land to which the same is 
annexed. 

But of a right of common in gross there can be no seisin 
as annexed to a house or land being a mere personal in- 
'faeritance. But the exercise of the right alone will give 
what is equivalent in corporeal hereditaments to a seisin 
60 as to enable the person exercising such right to trans- 
-mit the same to his owp right heirs. 



SECT. IV. 



Ways, 



Another species of incorporeal hereditaments is a way 
or right of way being a privilege^ which one person may 
have of passing over the grounds of another. It is quite 
a distinct kind of property from the king's highways 
which lead from town to town^ or a common way leading 
from a village into the fields ; it is^ a private way in which 
a particular man may have an interest {%) and a right 
though another be the owner of the soil. (Jc) 



(Q It has however been said, Uiat il (itr) See 8 Bla. C. 3S. 
is not an interest. See P99iy p. S06. 
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There are three kinds of ways ; the firsts a footway, 
which is called iter, quod est jus eundi vel ambulandi ho- 
minis. The second is a footway, and horseway, which is 
called actus, ah agendo ; and this vulgarly is called pack ' 
and primeway, because it is both a footway, which was 
the first or prime way, and a pack or driftway also. The 
third is via or aditus, which contains the other two, and 
also a cartway, &c. for this is jus eundi, vehendi, et ve- 
hiculum et jumentum ducendi ; and this is two-fold, viz. 
regia via, the king's highway for all men, et communia 
strata, belonging to a city or town^ or between neighbours, 
and neighbours. (/) 

. A stranger may have a rigtit of way over another 
man's ground three manner of ways, viz. of necessity, by 
grant or reservation, and by prescription, (m) 1. Of ne- 
cessity, as where a man having a close surrounded by his 
own land, grants the fiame to another in fee, for life or 
years, the grantee shall have a right of way by implica*^ 
tion, as incident to the grant : for without it he could not 
derive any benefit from the grant; and where the law doth 
give any thing to one, it giveth impliedly whatsoever is 
necessary for enjoying the same, (n) It may also arise 
where the grantor disposes of all the other land, but re- 
serves the close to himself. (0) And if a man has four 
closes which lie together, and sell three of them, which 
enclosed a middle close, reserving this to himself, and 
there is no other way to it, but through one of the three 
which he has sold ; yet, though he should 4iot reserve 
a right of way, he will be entitled to have the same, as re- 
served to him by law. (p) 

2. By grant. As where the owner of a piece of land 
grants to another the liberty of passing bver his grounds 



(/) Co. L. 66. a. Roberts ». Karr, 1 Taunt 496. 6 

(•11)6 Mod. 3. Mod. 8. Cro. Jac, 176. Ow. 188. 

(«) Co. L. 66. 9 Roll. Ab. 60. 

(«) 2 Bla. C. 36. Finch. Law. 63. (p) See 1 Saand. Rep. 323. n. (6») 

Howtofl V. Frearson, 8 T.R. 6 6. 3 Cru. Dig. 118. 
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in a particular direction^ he thereby acquires a right of 
way over those grounds, (q) Or, By reservation. As 
where a man grants to another a piece of land^ and re* 
serves to himself a right of way over the same. Ch% 

S. By prescription or immemorial usage : — As if all the 
inhabitants of any particular hamlet^ or all the owners and 
occupiers of a particular form, have immemorially used to 
cross such a ground for such a particular purpose : for this 
immemorial usage supposes an original grant, whereby a 
right of way thus appurtenant to land or houses may 
clearly be created, (r) 

It has been said that a way cannot like a right of com- 
mon be in gross, but must be claimed as appendant or 
a^urtenant to a house, because it is only an easement, 
and not an interest as a right of common is. («) Such 
being the case^ it will follow that the observations before 
made with reference to the seisin of a right of common 
appendant or appurtenant, will apply equally to an inhe- 
ritance in a right of way. But it seems that it may be 
piasi appendant to a house, and thus pass by a grant of 
the same, (t) And if a right of way may thus be in gross, 
it is conceived that the owner must acquire that which is 
tantamount to a seisin^ namely, he must exercise his right 
of way before he can transmit the same to his own 
heirs. 



(f) 9 L«T. 305. 9 Cni. n. Ml. (•)TelT. 159. 

(r) 9 Bk. C. 99. (I) Cro. Jac. 109. 
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Officer. 



An oi&ce is a right to exercise some employment either 
of a public or private nature^ and to take the fees and 
other emoluments belonging to the same, (x) 

All offices which concern or relate to land^ or which are 
to be exercised within any particular district^ are con- 
sidered real property^ and are classed among the number 
of incorporeal hereditaments. And where no inconveni- 
ence can arise to the public^ offices are allowed to descend 
as inheritances ; as the office of Earl Marshal of Eng- 
land : so of park-keeper^ fore8ter> gaoler^ sheriff, &c. (jf) 

As to the estate which may be had in an office, many of 
the great offices of state were, and still continue to be 
hereditary. The office of Seneschal of England formerly 
belonged to the earldom of Leicester, and came afterwards 
to the Staffords, and dukes of Buckingham, and the last 
who had it in fee was Edward duke of Buckingham^ who 
was attainted 13 Hen. VITI. : but now it is never granted 
to a subject except pro Aac vice, (z) The office of Earl 
Marshal of England was held by the earl of Pembroke 
in fee simple ; the office of Great Chamberlain was held 
by the Earls of Oxford in fee-simple^ from whom it . de- 
scended to the dukes of Ancaster in the same manner ; 
and upon the death of Robert duke of Ancaster, in 1779, 
it descended to his two sisters and co-heirs, (a) 

(s) 8 Bla. C. 36. London are guardians under tiiem, 

(y) 5 Bae. Ab. 199. Dyer 285. 7 and removeable from year to yoar» 

Co. 83. Plowd. 8. 8 Inst. SS2. 8 8 Inst. 388. 

Roll, Ab. 153. The mayor andciti- (e) 4 Inst. 58. 187. 7 Mod. 185. 

■eas of London have the sbrieTalty 5 Bac. Ab. 199. 

of London in fee ; and the sheriffs of (a) Dyer 885. 3 Cru, D. 188. 
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Some offices are described to be^ and are caHed 
offices in fee ; yet the estate in them is not, strictly speak- 
ing^, an estate in fee simple, for it is ^nly inheritable as a 
feodum novum by the lineal descendants of the first gran- 
tee of the office, and would not on foilure of lineal 
blood descend in the collateral line. (6) 

Offices which are of a real nature, and which may be 
granted in fee simple, are also entailable within the statute 
JDe Donis, being tenements, and demandable in Kprtecipe 
as such, (c) Thus, according to Lord Coke, the office of 
Earl Marshal of England was entailed, as also the office 6t 
one of the Chamberlains of the Exchequer. So the offices 
of steward, receiver or bailiff of a manor, or that of a 
forester, may be entailed, because they are exerciseable 
within land, {d) If an office cannot be aliened, though 
it may be granted by (he Crown ; yet, as in the case of the 
office of Earl Marshal, it cannot be entailed by the person 
possessed of it. Thus in the case relative to the office of 
Great Chamberlain of England, the right to the office was 
contested between an heir male claiming under an intail 
in 9 Eliz. by one of the Vere family, who was then seised 
of the office in fee, and the heir general claiming under 
the limitations of the original grant from the Crown. 
Chief Justice Crew delivered his opinion in the House of 
Lords in favour of the heir male under the entail : but a 
majority of the other Judges, amongst whom was Dode- 
ridge, gave their opinions for the heir general, upon the 
principle that this high office, like a title of honour^ was 
inherent in the blood of the first grantee, and incapable 
of alienation ; and the House of Ijords certified accord- 
ingly in favour of the heir general, and he was allowed to 
exercise the office, (e) 

Where an office descends in coparcenary, (/) it is usual 

(») See ante^ p. 92. S Cru. Dig. (e) W. Jones, 96. Collins' Chims 
186. 183. Co. L. 90. a. n. 116. 3 Cru. Dif. 

(r) Co. L. 80. a. 7 Rep. 33. b. 1 131. 

Roll. Ab. SS8. </) See this Title tmtt, p. 75-M. 

(^)3CrD. D. 131. 
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to appoint a deputy to ei^ercise the same^ not under the 
decree of a knight ; and thus the offices of Earl Marshal 
and High Constable may be exercised. It was formerly 
held upon a question of this nature^ and Lord Coke says 
the same^ that if a man holds an office and dies^ having 
issue two daughters^ the eldest daughter taketh, husband, 
he shall execute the (Mce solely^ and before marriage it 
shall be exercised by some sufficient deputy ; and all this 
was resolved by all the Judges in the case of the Duke of 
Buckingham, (g) 

From this it might be concluded that an office descends to 
the eldest sister only as soon as she is married. And in a 
late contest about the office of Great Chamberlain^ which 
arose in consequence of the late Duke of Ancaster's leav- 
ing two sisters his co-heiresses^ one of whom (the eldest) 
was married to Mr. Burrdl^ (since created Lord Gwydyr) 
the Attorney-general made a . report in conformity to the 
doctrine laid down by Lord Coke^ as to the office of High 
Constable. But afterwards when the case came before 
the House of Lords^ the Judges gave it as their opinion^ 
'^ that tlie office belongs to both sisters ; that the husband 
of the eldest is not of right to execute it ; and (hat both 
sifters may execute it by deputy to be appointed by them^ 
such deputy not being of a degree inferior to a knight, 
and to be approved of by the King^" And the Lords cer- 
tified accordingly, {h) 

Seisin of an office may be obtained by exercise thereof^ 
or by receipt of the profits and fees issuing out of the 
same, (i) Thus where a person was committed by the 
House of Commons to A., who before and long after was 
in possession of the office of Serjeant at arms to the 
House^ and the prisoner compouncjed with B. for his fees^ 
And gave him twenty shillings, this was held a good seisin 
of the office by B. ; and proof that B. being in the lobby 

. ' (r)DjerSS5. Keilw. 170.b. 6. C^ BreJP. C. 146. Jourii.Dom.Proc. «6th 
4Iiiit 1S7. See Co. L. 165. a. May WSl. Pari. Reg./1780->i, Vol 4. 

W Harg.n. .8 Co. L. .165. a. (9.) 9 (») See & B^. Ab. Office. G. 

P 



910 



Incorporeal Hereditaments. [chap, xui 



of the House, took hold of the . 4oor of the Houae^ and 
laid his hand upon the mace, being then in the hands of 
A., to take it^but was hindered by him, was held to be 
good evidence both of a seisin and disseisin, (k) And it 
was also decided that where, in an action upon the ease 
for a d^8turbance^ the Serjeant at Mace of the House of 
Commons recovered damages in satisfaction of his fees^ 
he being then out of possession of his office, such recovery 
was held a seisin of the same, (l) And so the taking of 
threepence by the filacer^ was held to be a seisin of the 
office, (m) 



SECT. VI. 



Dignities. 



All dignities having been originally territorial^ (ba< ig, 
annexed to certain estates in lands, (n) were considered 
as incorporeal hereditaments, wherein a person might have 
a freehold estate. And although dignities are now be- 
come little more than personal honours ; yet they are still 
classed under the head of Real Property ; (o) and being 



(fc\ Cnfi^ V. Norfolk, 9 Lev. f 08. 

il) Id. ib. \0B. Mod. 122. 

(m) Boll. Ab. 270. 

(ii) Liber Feudorum, lib. 2. 3 Cru. 
D[i|r. 1 50,8. f d ed. Dufd.Bar.Salk. 509. 

(0) 3 Cru. Dig. p. 182. 2iid fid. la 
couformitj to thb principle, ii was 
formerly held Ulat a dignity must 
have been created of some particular 
place, in order that it might appear 
to be annexed to land, and thereby 
become a real hereditament. See 1 
Tost. 20. a* However there are many 
titles of dignities without any place. 



Hal. MS8.' And in thtf King e. Knol- 
lys^ 1 Ld. Bayra. IS* Lord C. J. Holt 
says, that naming a place is not es- 
sential to the creation bf m d^ily» 
and menrioBS the earldom of Riveis 
as an instance. Hacg. 2. n. 3. fto. a. 
(118.) Co. Litt. l^^here a person is 
created baron of a particular pllce, 
that placet even though a familj aaan* 
sion* does not thereby become the 
cMpui tefHWkr, so as to exclude the 
widow from being endowed of the 
same. Garard o. Creraed,. 5 Mod* 64* 
12 M. 84; I Lord Rayn. 72.. &C. 
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a rig'ht which has only a mental existence^ are consequently 
incorporeal, hereditaments. Whilst dignities were thus 
annexed to lands^ the proprietors or possessors of those 
lands^ if tenants in fee Mmple^ had the same estate in the « 
dignity ; and a person might also have had a qualified fee 
in the dignity, as in the case of John Talbot, (p) where 
King Henry the Sixth confirmed to John Talbot his heirs 
and assigns, ^' being lords of the manor of Kingston 
Lisle,'" the titles of Lords and Barons of Lisle. And so 
the duchy of Lancaster is entailed to King Edward the. 
Fourth and his heirs '' Kings of England/' (q) 

A name of dignity may be entailed within the statute 
De DoniSy (r) as dukes, marquisses, earls, viscounts, 
barons ; because, says Lord. Coke, they be named of some 
county, manpr, town, or place, (s) And it may not only 
be entailed at its first creation ; but though it was origin- 
ally descendible to heirs general, it may by Act of Par^ 
liament be entailed upon the heirs male of the body of 
the person seised thereof. (2) An estate in a dignity may 
also be limited to a person in remainder, {u) So, says 
Lord Coke, the King may create a man or woman noble 
for life ; {x) but not for years, for then it might go to - 
executors or administrators, {y) 

^' There be some,'' says Lord Coke, {z) '' that have an. 



Sl.ev..401. ioQ. B. cited Co. L. 31. 
b. Dignities are not however subject 
to curtesy, thoagh while annexed to 
the possession of particular estates, 
ftcthe hiisbandr was bound to perfomi 
the serrices due to the Crown for 
them, and among others -to attend 
Parliament. Bugd. Sum. Preface* 
finer on Broke. 18 Rep. 1 18. 

(f ) Cited 1 Inst. 8T. a. S Cru« Dig. 
158. • 

' (9) Rot. Pari, anno I^Ed. 4. nu. 86. 
CoJLitt 87. a. and Harg. notes 150, 7. 

(r) 7 Rep. 33, 4. Ncvil's case, 28 
H. tt. Lord Vescyo*t case, 6 Co. 7. h. 
Co. Litt. S9S. b. 1 Sid. 881. Co. Litt. 



V » 



Sa. a. 7 Co. S3, b. 

(•) See however anle^ p. 810. n. (<r% 

(I) Case of the claim of the earl- 
dom of Oxford, A. D. 1626. Collins 
183. W. Jones 96. Hargr. Co. Litt. n^ 
3. 80. a. (118.) 

{u) NeviPs case, nipm. 

(r)9 Co. 97, 8. Sir J« ReyneFa 
case. It has been supposed, that a 
man may' be noble during the life of 
another, 62 H. 6. 89, by Danby. Cow . 
Litt 16.b.n. 7.(94.) 

(J/) Co. Litt 9. b. 16. b, 1 Bla. Com. 
400, 1. 

(ft) 1 Inst 16, t,. 
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inheritance^ {a) and have it neither by descent^ nor pro- 
perly by purchase^ but by creation^ as when the King doth 
create any man a duke^ Ac, to him and bis heirs^ or to 
the heirs male of his body^ Ac. he hath an inheritance 
therein by creation. A man may hate an inheritance in 
a title of nobility and dignity three manner of ways^ tha€ 
is to say^ by creation^ by descent^ and by preDcription. * 
By creation two manner of ordinary ways^ (for I will not 
speak of a creation by Parliament) by writ and by lett^ 
patent.''(6) For those who claim by prescriptimi (c) 
must suppose either a writ or patent made to their ances- ^ 
tors ; though by length of time it is lost Creation by 
writ has this advantage over that by patent^ that a per- 
son created by writ holds the d^ity to Kim ** and his 
heirs/' without any words to that purport in tha writ ; 
whereas in letters patent there must be words to direct 
the inheritance^ else the dignity enures only to the grantee 
for Kfe. {d) The creation by writ is iStat more ancient 
way ! but the most usnal^ because the surest waj^ is to 
grant the dignity by patent, which enures to a man and 
his heirs according to the limitations thereof^ though he 
liever himself made use of it. (t) 

The mode of creating dignities by writs of summons is 
supposed to have been first used by king Henry III. ; (/) 
and Selden observes, (g) that in consequence of this prac- 
tice, barons became divided itito two sorts ; bavons by 
writ and tenure, and barons by writ only. Barons by 



(a) 6 Co. 58, 3. CovilMI Of R«lr- 
land's case, 8 Co. 16, 7. The Pf iwe** 
case, 4 Inst 1S6. 

{jk) Dignitiei^ as penooal honooo, 
have als* bcao creaM in «arlj tinaaa 
by Royal ChaKeta. of wlikh Sol4«i 
has piiUliahed several, a Cru. IH^ 

177. Rot Pari. Vol. S.87S» VoL S. 
206. 

(c)See 1 Bulstr. 196. where Uw 
earldom of Arundel is niealiQnrd as 
an instance of^an earldom by pre- 
scription, Uarg. n. 1. Co. Lilt l6. b. 



S«Mm» Til. of IlMu b. S. & S. a. 5. 
Tba es Ui ai aa di digniliea attarhe J to 
the castle of Araadel are now inalica* 
aWy veeled m the fimii^ of the Dwke 
of NorfeU^. See Private Aelv ^ Car. 
1. C^ 4. 37 G. S. €. 40. 41 O. S. U. K. 
c. 16. 1 Thos. Co. Litt 110. n. 8. 

(lO Co. Litt S. b. 1 Bla. Com. 400. 

(ff) Co. titt U. b. I Bla. Com. 400. 
SeepesI, p. 91S. 

(f) Dugd. Sam. Prdece, CoUiee 
US. 
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writ and tenure were such as being possessed of ancient 
baronies were caUed by several writs to Parliament ac- 
cording to the clause in Magna Charta which relates to 
baranes nuyorcB. Barons by writ only were such as were 
called by the like writ of summons^ though they had not 
land baronies ; or where barons by tenure had aliened 
their possessions^ and retained their ancient place and 
dignity, whereby they became, by such alienation, barons 
by writ only. 

A dignity by writ is therefore a summons to attend the 
House of Peers by the style and title of that barony 
which the King is pleased to confer. (A) 

Notwithstanding writs of summons to Parliament whe- 
ther addressed to persons never summoned before, or ta 
ancient barons^ do not contain any words of limitation ; 
yet it appears to have been long settled, that where a 
person has been summoned to Parliament by -the usual 
writ, and takes his seat (t) in the House of Lords by vir^- 
tue of such writ, he acquires the dignity of a baron> not 
for himself oqly but abo for all bis lineal descendants^ 
both male and female. (Jt) 

Dignities of this kind being thus descendible to females 
as wdl as males, have generally been termed baronies in 
fee. (0 This expression is erroneous ; for the person 
aummoned has not a fee simple in the dignity ; for in that 
case it would descend to the heirs general, lineal ox coir 



(fc) 1 Bla. C. 400. See 3 Cm. Dig. 
179. 

(0 For a ramn is net ennobled an* 
les he actually take his eeat in the 
Honse of Lords, 1 Bla. Com. 400. 
Ld. Abergavenn/s ease, It Rep/ 70. 
1 Inst lS.b.Harg. n. 8. 16. b. 91. 
The proof of a ttttini; in Parliaoient 
must be by tbe records of Parliament, 
A. Siome are of opinion that there 
mnst be at least two writs of snro- 
nonSy and a siUingin two distinct 
Parliaments, tocTidencean beredt- 
ttry barony. Whitelock of Pari. 



ch. 114. 1 Bla. Com. 400. «*And 
when one is called by writ to Par- 
liament, the order is, that he be ap- 
parelled in Us Parliament rolMs, and 
his writ is openly read in the Upper 
Bonse, and he is brought into his 
place by^two lords of Parliament; 
and then he is adjudged in law inter 
paru regni. Resolved Lord Aberg. 
case. 19 Rep. 70. 1 lost. 16. b. 

{k) 1 Inst. 9. b. 10. b. Barony of 
Clifton, Collins 991. Journ. Ho. of 
Lords,yol. 19. 690. 3 Cru.Dig.tit Dig. 

(I)8eellnst. 16. b. 
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lateral, of the person last seised ; whereas it is only inhe- 
ritable by such of his heirs as are lineally' descended from 
the person first summoned^ and not to any others of his 
heirs. And Lord Coke has corrected his expression in the 
same section^ by adding ^' and thereby, (that is, by his 
summons and actual sitting in Parliament,) his blood is en- 
nobled to him and his heirs lineal/' (jn) 

But notwithstanding the word ^' heirs'' is not necessaiy 
to a creation of nobility by writ, the King may neverthe- 
less limit the general state of inheritance created by the 
law and custom of the realm to the heirs male or general 
of his body by the writ, (n) 

The right of primogeniture taikes place in the descent 
to males : and in default of males, dignities are descen- 
dible to female heirs, and by them transmissible to their 
descendants, (o) 

Therefore where a baron summoned to Parliament ' 
dies, having issue only a daughter, such daughter shall 
have the barony as well as a son. (p) 

It appears that the law anciently was not certain in the 
case of many daughters ; for anciently it was said that the 
eldest should have it. (q) But in course of time it be- 
came established, and is settled at this day, that 'where a 
person possessed of a dignity by writ dies having only 
daughters or sisters, as they all make but one heir, and 
the dignity is of an impartible nature, it falls into a dor- 
mant state^ and is said to be in suspense or abeyance, (r) 



(m)ItL $ Crn. Dig. ISS, 4. 1 
Woodd.S7. 1 Thos. Co. LiU. 111. a. 
B. 1 Bla. Com. 400. n. 6. Christn. Sd. 
This descent therefore is similar to 
that of the feudum novum before no- 
ticed. See ante^ p. 99. 

(n) 1 1nst 9. b. 

(0) Skinner 436. Baronj of Clifton, 
Collins, 291. Journals, Vol. 19.629. 

(p) S .in. 486. Co. Litt. 165. a. and 
Barg. n. 7.uf. 8. 

iq)\ IdsL S2j. Bracton. Skinner 
01, Dogd.JBar. Voi.S. 945. 1 Inst. 165. 



a. Fitzh. Ab. tit Partition, 18. 

(r) S Cru. Dig. 808, 9. Skinn. 4S6, 
7. In 2 Roll. Ab. 254. the. case of 
23 H. 3. relative to the earldom of 
Chester, is mentioned as if the daugh- 
ters : ^zht have been coparceners of 
the title of dignity itself, and not 
merely of the possessions of the earl* 
dom. How this earldom became an- 
nexed to the Crown on the death of 
John Scott, the last earl leaving thr«e 
sisters, his coheirs, is explained in 1 
Dugd. Bar. 45. See further oa tbii 
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And therefore in racti case the J^arony is In the disposir 
tion of the King, (8) that ts^ so far only^ that be may •de^- 
clafe livhich of the daughters shall have it^ or may con* 
fer the dignity on the husband of any one of them : (t) 
but the King cannot give' it to a stranger out of the fa- 
mily ; but because that the barony is entire and indivisible 
in its nature^ the King {n) may declare that one of tbfr 
daug'hters shall have it, or suffer it to remain in suspence 
at his pleasure, (x) 

But when all the daughters are dead without issue but 
one> the suspension ceases^ and the heir of such daughter 
ought to enjoy it without any declaration ; and in such case 
the heir is in in his ancient rights and has precedence ac* 
cording to that right, {y) 

So whenever there is a termination of the co-heirship 
by the death of all the co-heirs but one> or by the extinc- 
tion of all the descendants of such co-heirs but one^ the 
abeyance is immediately also terminated^ there being but 
one heir to the dignity, who^ as such sole heir^ becomes 
. entitled to the same, (z) 

Sir Edward CokCj on the authority of Fleta^ says^ if a 



point of indivistbilitj, Brmct. 70. b. 
Brit.l87« Flet SIS. sod DaT. Rep, 
ei. b. Co. Lilt 185. ». n. 4. (6.) 

(•) Case of tbe earldom of Oxford, 
Collins, 175* Journab Vol. 3. 53§. 
I Inst 165« a. In this case it seems 
that the judges gave their opinions 
that bj the descent of a dignity in 
co-heirship, tt became so completely 
tested ia the Crown that the King 
might extinguish it < and no person 
eonld afterwards acquire a right to 
it wiUioQt a grant from the Crown; 
bnt this doctrine has been fnlly dis- 
proved, and it has been solemnly do> 
temuned by the House of Lords, 
^th the assent of the Crown, that 
^here a dignity falls into abeyance 
helween coheirs, whenever there is a 
c<«ation of the co4Mirship by tbe 



death of all the co-heirs bat one^ 
such sole heir becomes entitled to the 
dignity, not as a matter of favour, 
but of right. See ca^es of Barony of 
Ogle, Dugd. Bar. Vol. 2. S6S. Cotlina 
419. Barony of Clifford, CQJIias.306. 
S. P. Bar. of Willoughby de Broke, 
Coll. 3S9. Skin. Rep. Journab Hous6 
of Lords, Vol, 15. 44S. 4ftSv5S8^4Ec. S 
Cru. Dig. S16u ei $tq. 
(I) IS Rep. 1 19. 

(a) 3 H. 3. tit. Prescription. (15.) 
Is) Skinner 436. Co. Litt Harg. 
tu. 6. 166. a. 7. 

(y) Skinner 437. R. ttf. 44h 
(s)Ca8e of the Barony of Ogle, 
Dugd. Bar. Vol. 9. 363. Collins, p. 
419. See efile note (•) rapra. And see 
cases of claims by surviving heir jeol- 
lected, S Cra. Dig. tfSS. 
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man be Beised of lands in fee^ and has issue two daHgfa- 
l^xs, and one is attainted of felony ; the fi^er dies^ both 
slaughters being alive^ the one moiety shall descend to one 
daughter and the other shall escheat ; aud it has been de- 
termined^ upon this principle^ that one co-heiress could 
not in case of attainder make herself complete heir to the 
whole^ but was entitled only to participate in the inherit- 
ance^ that where a barony (being of an impartible na- 
ture) is in abeyance between two persons, the attainder 
of one of them for high treason does not terminate the 
abeyance, and give to the other a right to the barony, (a) 
When the King terminates the abeyance of a barony in 
favour of a commoner, he directs a writ of summons to be 
issued to him, by the stile and title of the barony which 
is in abeyance : as in the cases of Lord Ferrers, (b) and 
Lord Le Despencer. (c) Where the person in whose &^ 
vour an abeyance is determined is already a peer, and 
has a higher dignity, there the King confirms the barony 
to him by letters patent : and in the case of females, the 
abeyance is also terminated by letters patent 

Formerly it was the practice to confirm the barony to 
the co-heir and his or her heirs : but now it is more pro- 
perly to the heirs of his or her body ; for no one can be 
heir of the body of the person in whose fiavour the abey* 
ance is terminated, without being also lineally descended 
from the person first summoned, (d) 
' It is a rule of law that possession does not affect the 
descent of a dignity ; and upon this principle is founded 
the opinion, that the effect of a writ of summons to one 
of several co*heirs is only to terminate the abeyance, as 
to the person summoned and the lieirs of his or her body ; 
and that upon failure of heirs of the body of the person 
so summoned, the barony will again fall into abeyance 
between the remaining heir or heirs of the body of the 

(a) Case of the Barony of Beau- <«) id. Vol. 30. 403. iiolh cited S 

mon). Printed cases. Cro. Di^. 81 St and Go. litt. 

{b) JournaU» Vol. IS. ISO. (d) 3 Cru. Dif. SIS. 
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original co*heir» one of wbose heirs wm so summoned^ 
if any, and the heir or heirs of the body of the other 
coheir, (e) 

Possession does not affect the descent of a dignity ; for 
every person claiming a dignity by^ writ must make him- 
self heir to the person first summoned, not to the per- 
son kst seised. (/) Therefore a brother of the half-blood 
shall iriherita dignity in preference to a sister of the whole 
blood. Thus Lord Coke says, '' Of dignities whereof 
no other possession can be had but such as descend (as to 
be a duke, marquis, earl, viscounty or baron,) to a man 
$ind his heirs, there can be no possession of the brother to 
make . the sister inherit; but the younger brother bang 
heir to the father shall inherit the dignity inherent to the 
blood, as heir to him that was first created noblet'' (g) 
But if it was a feudal title of honour, as of the earldom of 
Arundel, or barony of Barclay, there possesaio fratria 
should hold well ; because the tide, is annexed to the 
land. (A) 

The most usual, because the surest way, of creating a 
dignity as already observed is by letters patent, ({) the 
first instance of which is in the reign of Richard IL when 
that prince created John Beauchamp de Hotte^ Baron of 
Kederminster, by his letters patent bearing date the lOth 
October, anno regni sui II. before whom there was never 
any baron created by letters patent, but by writ. (Ar) 

The solemn investiture of barons created by letters pa- 
tent, says Dugdale, (all letters patent creating dignities 
containing a clause of investiture,) (/) was performed by 



(tf) 3 Crp. pi|^. SU. where anuni- Jones 96 Harg;. o. Co. Ialt.n.S* 

ber of cases of chims to a coheirship 15. b. (860 

are collated. * (h) Harl. MSS. Id. 

(/) SCni.Dig. 20T. Seeimie, p. [i) \ Bla. Com. 400. • See anie^ 

48. ^ p. 212. 

ig) ) lint. 15. b. Cro. Cha. 601. Ld. -{7dl2 Co. 69. Co.L. 16. b. Com. 

Gray ^s case, H. 16 Car. Cro. n. 4. Big. i\L jyigmij. 

Coll. Proc. on Claims of Bar. 195. W. (/) 3 Cnt. Big. 178. 
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thiB King himself; by putting on the new baron a robe of 
scarlet, and a hood furred with minever.(wi) 

The creation of a dignity by letters patent is perfect and 
complete as soon as the Great Seal is put to the patent ; 
for he is created a nobleman by letters patent of the King*, 
which cannot be countermanded ; and he ought to have a 
writ of summons to Parliament of right and of course, (n) 
Therefore although the grantee should die before he takes 
hfs seat, as in the case of Baron Waldegrave, 1 James II.; 
yet the dignity will descend to his posterity, (o) And this 
18^ the advantage which the creation by patent has over 
that by writ, it being necessary in the latter case, as we 
have before seen, that the person summoned should ac- 
tually sit in Parliament in order to become ennobled, and 
render the dignity descendible, {p) 

In the case of creation by patent, the state of inherit- 
ance, says Lord Coke, must be limited by apt words, or 
else the grant is void, {q) Blackstone, however, does not 
state the case so strongly as to render the grant absolutely 
void ; but merely that, under these circumstances, the 
dignity will enure only to the grantee for life, (r) 
Where the descent is marked out, the dignity will of course 
be transmitted to any class of heirs according to the 
limitations of the letters patent. The usual limitation is 
to the heirs male of the body of the first grantee : and a 
person claiming a dignity of this kind must deduce his pe- 
digree entirely through males, the brother to the half- 
blood being capable of inheriting ; for, as Lord Coke 
says, {b) \^ the issue in tail is ever of the whole blood 
to the first donee." In some patents the limitations are 
restricted to heirs male by ^ particular person ; and in 

(iii)Du9d. Bar. Vol. 8. I9S. Coll. (p) AfOe^ p fil9«n.(<). 1 Bl«,a 

188. App. No. 5. 400. 

(«) l!d. Aber|3iTeDDy*s cise, 18 Co. (« ) Co. £ttt. 16. b. AnU^ p. 818. 

iUp. 71. (*"} I Bla. Com, 400. 

{&) Journals, VoU 81. 688. <#) 1 Iiisl* 15«. Soe mM€, p. IM. 
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some also the dignit}' 19 limited in default of heire male, 
to the eldest heir female, (t) 

All dignities were formeriy annexed tothe {)osses8ion of 
certain estates in land ; they must consequently have been 
created by a grant of those estates ; (u) and these were 
called dignities by tenure. Dignities of this description 
were formerly alienable, provided it was with the con- 
sent of the Crown. (x) But when at length dignities ceased 
to be thus annexed^ and were deemed merely personal ho-* 
nours, it became a settled rule that a dignity was an here- 
ditament inherent in the blood of the first grantee and his 
descendants : and it was resolved '^ that no person that 
hath an honour in him, as a peer of this realm, may alien 
or transfer the honour to any other person." (y) 

The descent of dignities of this kind in the male line 
was therefore exactly similar to that of estates in fee sim- 
ple, unless the castles or manors to which the dignity was 
annexed were entailed ; the same in that case descend- 
ing with the possession of the lands according to the 
limitation of the entail, (^z) In the female line the right 
of primogeniture appears to have taken place in the des- 
cent of dignities by tenure as well as in the male. Thus 
Bracton says, {a) that where a mansion was ct^ut comita- 
tus or haronice, it was not divisible, propfcrjMS gladii qtiod 
dividi non potest ; for by such a division earldoms and 
baronies would be destroyed. Per quod deficiat regnum, 
quod ex co7nitatibus et baroniis dicitur esse constitutum. 
Now as the eldest sister had a right to the principal man- 
sion jure esnecice, (i. e. by birthright) to which, if it was 
caput comitatus or baronice, the service of attending Par- 
liament was always annexed, she wouldfhave been entitled 
also to the dignity ; in exact conformity to the feudal law, 

(i) S Cru. Dig. pp. 179, 848, 9, 2nd (y) Case of Baron j of Grey of Ru- 
E^ij, Ihyn, Joarn. Vol. 4. 150. 

(II) AnU, p. 210. 3 Cru. Dig. 158. (») S Cru. Dig. 204, 5. 

(jr) Bjley Plac. Pari. 547, 557. 1 («) 76. a.Britl, c. Tf, 

Cru.Dfg. 190. 4 Inst. 126 
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in which an indivisible feud descended to the eldest 
daughter, (b) 

It is.frequent to call up the eldest son of a peer to the 
House of Lords by writ of summons^ in the name of his 
father's barony : because in that case there is no danger 
of his children's losing the nobility in case he never takes 
his seat, for they will succeed to their grandfather, (c) 
In this case the son takes his place in Parliament, accord- 
ing to the antiquity of the barony, by the name of which 
he was summoned; and is entitled to the same precedence 
and rights to which he would have been entitied^ if he 
had succeeded to the same by descent ; the calling him up 
by writ in his father's lifetime only accelerating or an- 
ticipating the son's succession, (d) It has been determined 
that these dignities are hereditary in the blood of the per- 
son summoned and descendible to his heirs. Therefore 
where the eldest son was called up to the House by writ, 

and took his seat, and died^ it was resolved that his son 

• * 

was entiUed to the dignity even during the lifetime of his 
grandfather, (e) 

'' The writ of summons therefore seems, not so much 
to be considered as the creation of a baron, but only as an 
instrument of coQveyauce or method of transferring a ba- 
Tony or honour from one person to another. For if it is 
not so, what reason can be given why the eldest son of. 
one earl, summoned by the tide of his father's barony^ 
shall have precedence according to the rank and antiquity 
of that barony ; and that the eldest son of another earl, 
if he be by patent created to a tide or barony foreign to 
his family, shall be considered as the youngest baron ; and 
take his place in the House accordingly. I speak (and I 
tiiink every man ought) with great submission on this 

(») 8 Iiut. 16. ByiD. Feed. Vol. 8. (e) Barony of Clifford of Laons- 

683. 4 Inst c 40« S Cru. Dig. 159, burg, Joar&.yol. 85. 11—89. Barony 

805. of Strange, Printed Case, ii. 1 1. 39. 

(c) 1 Bla. Com. 400. Barony of Clifford, U. 118, . 130. 

(li) Journals, Vol.4. 95. Vol. 15. Printed case 17 37. 
5i9. 
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subject : but^ if I mistake not, the bw^ even at tliis day^ 
18^ that though the hist of these persons takes a barony 
in fee or otherwise^ according to the limitations of it^ 
(the patent) ; yet the firsts upon whom the writ operates 
only by way of instrument of conveyance, has no other 
title in the barony than his father had, from whom it was 
conveyed ; and therefore, if the father has only an estate 
tait in the barony, the state of the son, though summoned 
by writ, is not enlarged nor made a fee, and descendible to 
his heirs general.** (/) 

It was resolved by the House of Lords^ A. D. IMO; 
'^That no peer of Uie realm can drown or extinguish 
his honour ; but that it descends to his descendants ; nei- 
ther by surrender, grant, fine, nor any other conveyance 
to the King/' (g) It is laid down by Lord Hale, thai if a 
baron constituted by writ of summons take a grant by 
patent of th% same barony, this meiges or extinguishes 
his barony by writ. (A) But this doctrine seems question- 
able ; for it supposes a right to surrender the barony by 
writ, which could not be done, as we have before seen :(t) 
and indeed the question was decided otherwise in the case 
of the barony of Lord Willoughby de Broke, (k) 

So also where one who has been created baron by writ^ 
and has consequently an estate tail general, accepts of an 
earldom, to him and the heirs male of his body, his former 
title is not merged ; for the earldom does not attract the 
barony : but although the earldom should become extinct, 
the barony will nevertheless descend to the heir ge* 
neral. (/) 

(/) £xtr. from ** An laquirj into Purbeck's case. Show. Pari. Ca. 1. 

the manner of creatingPeers*'supposed 1 Collins t93. A. D. 107S. Joum.Tol. 

to have been written bj Mr. West, af- 13. ISS. 

terwards Lord Cbaacellor of Ireland, {h) Harl. MSS. Co. Litt 19. h, 

A. D. 1719. See case of baronj of n,^, 

Sjdaey, Printed case 17SS. Lords* (0 /'. Harg. n. 

Journ. Vol. 4. 36. Vol. 15. 5S3. con- (Ar) Collins 391, 5. Skinn.Rep. 

firming the doctrine here laid down. (/) 1 Inst 15. b« n. 9. Collins 162» 

See 3 Cru. Dig. 943. 195, HSd. 

(g) Jouni. Vol. 4. 150. Sec Viscount 
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Hence it follows that nobility^ when oi^ce acquired^ can- 
not be lost or transferred by any other power but that of 
Parliament^ except death or attainder, (m) For dignities 
o^ every description even in tail are subjected to fort*eiture 
by the attainder for treason of the person possessed of it, 
and can only be revived by reversftl. (n) 

But in cases of attainder of felony^ a dignity in tail is 
only forfeited during the life of the person attainted ; and 
will, after his decease, descend per formam donL (o) 

Corruption of blood has not any effect on the descent of 
entailed dignities ; as^ for instance, a son may make him- 
self heir to a dignity notwithstanding the attainder of his 
father, who never came to the possession of the same :(p) 
but it is otherwise in limitations to heirs general ;{q) for the 
blood of the person attainted being thereby corrupted, no 
pedigree can be deduced through him ; so that the dignity 
will escheat to the Crown, and is thereby fqj ever extin- 
guished, (r) 

As. therefore a dignity cannot be surrendered, merged,, 
or extinguished, or otherwise lost or transferred, except 
in the cases beforementioned, it follows that they are not 
within the statute of Limitations, and may consequently be 
claimed after any lapse . of time ; and we are furnished 
with instances of the recognition of claims after their 
havjng been, as it were, in abeyance for many centu- 
ries. («) 

(«) KevU's case, 7 Rep. 33. 1 Bla. {q) \ Inst 8. a* Sdl. b. 

C. 402.* (r) /4 

(n)ld.ibi4l. («) Journals, Vol. 31. 5Sa, 5ST. 

(0)1 Inst. 392. b. See poU tiUe Skin. R. 437. Collins, SSS. 11 Rep. 

«« Forfeilure.** 1. 4 Inst. 335. « Bro. Pari. Ca. I67>, 

(p) 1 Inst. 15. b. 3 Rep. 41. b. R 8. ChiU. Prerog. 116. 3 Cro. Di|;. 

t. R. 213. 2 Hale P. C. 356. 5 Lords' 202. 
Journ. 30, 466 — 469. 
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Arms 

* * 

In. analogy to the nature of dignities may be men- 
tioned in this place the descent of arms and armorial 
bearings. 

The usage of arms to distinguish families seems to have 
been introduced after the voyage for recovery of the Holy 
Land^ (temp. R. I.) since which time the descendants of 
the Chiefs in that voyage used the same coat^ that was 
there used by their ancestors ; and so those became here- 
ditary. (0' A man has an inheritance and fee sin^ple in. 
these, (m) which descend^ in the nature of Gavelkind^ (x) 
to all the male issne and their posterity : but the eldest^ 
shall bear as a badge of his birthright his father's arms 
without any difference (being more worthy' of blood ;) (^) 
and all the younger brethren shall give several differences, 
et additio probat minoritatem, and (2;) fuereditas inter mas- 
culbs jure civili est dividenda. (a) 

The rule " that where lands are given to a man and his 
heirs male, he hath a fee simple, because it is not limited 
by the gift of what body the issue male shall be, and so it 
cannot be taken by the equity of the statute De Donis/" 
extends but to lands, and not to the inheritance that is in 
armories or arms. For. where a man hatha fee simple 
herein, yet is the same descendible only to the heirs male 
lineal or collateral. • For albeit a female be heir ai the 
common law, yet arms descend unto them that are 
able to bear them (far exceeding the nature of gavel- 
kind, but with several differences,) and a daughter . shall 
not take the arms of her father by descent where there i» 
a ^on^ but she may bear them in a lozenge, or under a cur- 
tain, in order to manifest her family; and her husband may 
iinpale or quarter them as the case requires.. And for dis- 
co I Sid. S54. 4 Com. Dig. Nor- O) Liit s. fi. 
roy C. ^z) Fortoteue, cmp. 40. 

{tt) Co Litt. 97. a. 140 b. (a) Co. UU. 97. a. 1 to. b. 

(*) Ante.p. ilA^tSd. 
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tinction and better explanation hereof, if the King by his 
letters patent g^veth lands or tenements to a man and ix^ 
his heirs male^ the grant is void^ for that the King is de- 
ceived in his grant inasmuch as there can be no such in- 
heritance of lands or tenements as the King intended to 
grant. 

But if the King for reward of service should grant ar- 
mories or arms to a man and to his heirs - male, without 
saying '^ thehody,*' he shall have a fee ; and^ as hath been 
said^ they shall descend accordingly. (6) 

A man may^ with the King's licence^ grant his arms to 
another together with his surname, (c) 

Formerly bastards were not allowed to bear the arms 
of their putative father, but their arms were crossed with 
a bar from the Jefl to the right ; and this is still the case 
with respect to the natural sons of a king, {d) 
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Franchises. 



Another species of Incorporeal Hereditaments are 
Franchises. These are described to be a royal privilege 
or branch of the King's prerogative subsisting in the 
hands of a subject^ arising either from a grant from the 
Crown, or by some held by prescription which pre-sup- 
poses a grant, (e) 

These are very numerous, and almost without number, 
cLnd are of various kinds. They are enumerated by 
Blackstone^ as being counties palatine, corporations, 
» 

(h) Co. Liu. 97. a. (d) See 1 Thos. Co. L. 1 4&. n. (C.) 

(c) 4 IdsI. )S0. Com.* Dig. tit. (f) Finch Law, 164. € Bla. C. 37. 
Norroy. (D.) 
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fights to hold courts leet^ manors^ waifs^ wrecks^ treasure 
trove^ royal fish^ forfeitures^ deodands^ to have a court of 
one's own or liberty of holding pleas^ and trying causes ; 
to have the cognizance of pleas ; to have a bailiwick 
exempt from the sheriff of the county^ fairs^ markets^ 
rights of taking toll ; and in respect of game^ a forest^ 
chase^ park^ warren^ or fishery endowed with privil^es of 
royalty. (/) 

Of franchises the only s^eisin of course which can be 
obtained^ is by exercise of the peculiar right which such 
franchise bestows^ for there cannot of such right be a 
corporeal seisin any more than of the other incorporeal 
hereditaments which we have had occasion to notice. 
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According to Littleton there are three kinds of rents, 
rent-service, rent-charge, and rent seek, (g) 

Rent-service is where the tenant holds his land of the 
lord by fealty and certain rent^ or by homage^ fealty, and 



if) 8 Bla; C. 37, 8. 

ig) The word rent, rediUuSf is de- 
Tived apccording to some d redeundOf 
futa reiraii^ et quotannii rediL Others 
say it is derived of redderCj for that 
the rent is reserred out of the profits 
of the land, and is not due till the 
tenant or lessee take the profits; for 
reddendo inde^ of Molvendo^ or re$er' 
V9ndi9 inde^ or the like* is as much as 
to mjt that the tenant or levee shall 



pay so much of the profits of the 
lands ; for reddere nihS aUud est qudm 
aceeptumt autaliquam partem qfusdemf 
re$Hiuere. Seu reddere e$i quoH retro 
dare; and hereof cometh redditm for 
a rent Co. L. 141. b. And a rent is 
hy Lord C, B. Gilbert defined to bo 
an annual return, made by the tenant 
either in labour, money, or proVi« 
sions, in retribuAiou for the land that 
passes. Gilb. on B«nts» ^ 
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rent, or by other services and certain rent, (h) It is so 
called because it hath always some corporeal service inci- 
dent to it, which at least is fealty, (i) This feaky and 
service was the only description of rent ori^inatly known 
to the common law ; and it is also called rent-service, be- 
cause it was given as a compensation for the services to 
which the land was originally liable. 

A rent-charge (k) is where a man by deed grants over 
to another his whole property in the land reserving to him- 
self and his heirs for ever a certain annual payment, with 
a covenant or clause, that if the rent be in arrear it shaH 
be lawful to distrain for the same; (/) or, where a person 
grants an annual sum to ^fe issuing out of his lands to 
another and his heirs for ever, without parting with any 
property in the lands themselves. Such annual sum re- 
served is not properly a rent, because the owner of the 
rent has no future interest or reversion in the land ; and 
in the latter case it is no return, no compensation, since 
the grantee has no lands in consequence of such grant 
for which to render or return a compensation, (m) It is 
usually called a rent-charge, but it is not strictly and in 
reality a rent ; (n) and the land is therefore liable to the 



(li)LiU. S.S1S. 

(t) Co^ L. U2. a. 
"* {k) Kent-seek, the third species of 
rental common law, was either where 
a man had granted a rent bj deed 
without a clause of distress, which 
was the roost ancient kind of rcmt- 
seek ; or where the rent was separated 
from the reversion or services, as ho- 
mage or fealty, bj its union with 
which it was originally a rent-service. 
This might arise in various ways : but 
it was principally occasioned hy the 
operation of the statute of Quia emp- 
tore$^ IB £d. 1. which enacted, that 
wh. re a tenant aliened to another his 
whole estate, the alienee should hold 
immediately of the lord, and not of 
the alienor ; by which means all the 
reversion aud services being diverted 
out of the alienor, he could not dis- 1 



strain for a rent reserved upon his 
alienation, but it was in his bands a 
rent seek. SeeSnlliT* SecL X. Bradby 
on Distr. 24. The great distinction be- 
tween the different kinds of reot^ with 
respect to the power of distress, in ef- 
fect continued until the reign af 
Geoi^e the Second, when they were 
finally taken away bystat 4 Geo. 9.c. 
28. And the same remedy by distress 
now lies for rent-seek, as in case of 
rent reserved upon a lease. See note 
(Q. 1.)to Thomas' Co. L. Vol. I. p. 
477. 

(/) As to the nature of the estates 
under the power to enter and take the 
profits of the estate till the arrears 
are satisfied ; see .^ixtaott v. Cow1ey« 
1 Saund. It2, and 1 Lev. 170. 

(m) Watk. Princ; 154. 

{n) A rent is properly a sum of 
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distress^ not of common rights but by virtue of the clause 
in the deed^ because in this manner the land is charged 
with a distress for the payment of it. (o) 

As to the qualities of a rent. It must be certain^ or such 
as may be reduced to a certainty ; for id certum est quod 
certum reddi potest. It must issue yearly^ though it is not 
required that it should be reserved every year ; for it may 
be payable every second or third year. But as it is to 
arise out of the profits of the land^ as a return for the 
possession and enjoyment of the same ; it ought to be 
reserved yearly, because those profits are annually pro- 
duced and renewed. It must also issue out of lands and cor- 
poreal tenements, that is, out of some hereditament to which 
the proprietor of the rent may have recourse to distrain, (p) 
A rent cannot therefore be reserved out of incorporeal 
hereditaments, though a grant of such annuity or reserva- 
tion of a particular sum may operate as a personal 
contract^ and oblige the grantor to pay the money reserved^ 
or subject him to an action of debt; though it cannot af- 
fect the inheritance, and is no legal rent in contemplation 
of law. (q) 

The descent of the incorporeal hereditaments at pre- 
sent under oi^^ consideration depends entirely on the pe- 
culiar nature! of tfi^same; as, rents reserved under free- 
hold leases — rents reserved on leases for years, and there- 
fore incident ^o the reversion expectant upon the estate 
granted by the same — and rents-charge. 

1. Cy rents reserved upon leases for lives. It has been 
observed in a former page, (r) that the heir is entitled to 
the rent reserved on the lease, as incident to th<& rever- 

money, or other thing, to be rendered in ivhom the ultimate property is still 

periodically, in consequence of an iresled. Walk. Conv. io'i. Gilb.Rents. 

express reservation in a grant or dc- Bac. Ab. Rents. 

mise of lands or tenements, the re- (0)2Bla.C.4?. Watk. Priac. 158. 

YeTBfon of which is in the grantor or Co. L. 143. b. 

person demising; and a rent therefore (f) 2 Bla. C. 41. 

necessarily supposes a reception of (q) Co: L. 144. « Bla. €. 48. 

«uch lands or tenements from another. (r) Jnte, p, 61. 

to whom they primarily belonged, and 

q2 
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Bion. By th€ receipt of the rent he acquires a seisin of 
the same ; for by receipt alone it can be obtained, (s) It 
lias been said that the heir thereby alsp obtains a seisin of 
the reversion expectant upon the determination of the 
lease : but this^ we have already observed^ is a questionable 
doctrine ; and Lord Coke says, (t) '' if a husband maketb 
a lease for life of certain lands, reserving a rent to him 
and his heirs, and he taketh wife and dteth, the wife shall 
not be endowed, neither of the reversion, because there 
was no seisin in deed or in law of the freehold, nor of the 
rent, because the huuband had but a particular estate 
therein, and no fee simple." It should be here observed^ ' 
for the instruction of the student, that the law requires, 
in order to entitle a widow to dower, that the husband 
should be seised during the coverture, and that of an es- 
tate of inheritance. In the above case put by Lord 
Coke, she could not be endowed of the reversion, because 
the husband was not seised of the same, which evidently 
shews or admits that a seisin of the rent, reserved on the 
lease of the particular estate of freehold, will not confer 
a seisin of the reversion expectant upon the determination 
of the same. So also she could not be endowed of the 
rent, for that was hot of inheritance. > 

A rent therefore of this first descriplion wiU descend as 
a separate inheritance, entirely indejiendent of the rever- 
sion expectant upon the determination of '^he particular 
estate of freehold created by the lease. ]" 

But though a rent of this nature does not descend with 

the reversion; yet, as in the cases which we shall presently 

consider with reference to the second species ef rents, it 

"follows the nature of the reversion in its mode of descent. 

n. Of rents reserved upon leases Jbr years. A rent of 
this description always descends as annexed to the rever* 
sio(i after the determination of the term ; and of this rent 
no seisin is required to transmit the same to the heir; 
for where lands descending are held under a lease for 
years granted hj the ancestor^ and the lessee has entered 

(«)See 3 Cra. Dip SS4. (I) 1 Inst S«. a. 
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under the lease^ the heir immediately acquires the seisin; 
the possession of the lessee being considered in law the 
same as the possesMonof the owner of the freehold, (w) 
And although the heir should die before the day of pay- 
ment of the rent^ yet the estate will be transmissible to 
his heir^ in the same manner as if he had himself 
made an actual entry into the lands comprised in the 
lease, (x) 

A rent will descend to the heir as incident to the rever- 
sion^ notwithstanding he is not named in the reservation 
of the lease. Thus where rent is reserved generally in a 
lease^ the same shall be carried over to the person who 
would have succeeded to the actual possession and occu- 
pation of the estate^ if no such lease had been made. 
As if a man makes a lease for years, reserving rent gene- 
rally^ without saying '' to the lessor or his heirs ;" yet 
such general reservation will carry the rent, not only to 
the lessor, but even to his heirs that succeed in the rever- 
sion, because the rent is reserved as a retribution or com- 
pensation for the land demised ; and therefore ought, from 
the nature of the contract, to be of equal duration with 
the demise, (y) 

A distinction has been taken between such a general 
reservation, without mentioning any person in certain 
to whom the rent shall be paid ; and a particular reserva- 
tion to the lessor only, without mentioning any other 
person to whom it shall be paid. As if A. had made a 
lease, reserving a certain rent to himself, this rent, it 
has been said, should determine by his death, because, 
having reserved it expressly to himself, he had thereby 
determined how long the reservation should continue ; and 
therefore it should never be carried further than that pe- 
riod of time to which the lessor himself had fixed it. So 
if the reservation had been to the lessor ''and his assigns," 
the rent should likewise determine by his death, and his 

(tt) See Mie, p. 68. S89. S Saiind. 369. Dyer 45. Hard. 

(«) See Mnie, p, 61 . 95. Latck 101. 1 VeaU 16S. 

(#) Go. L. 47. ». t Rol. A\. 4MI. 
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heir should never have it ; because there were no words 
to carry it to the heir, who is to have the reversion ; and 
the lessor having; expressly limited itto himself^ had there- 
by determined it to his own life, (z) The general rule to 
be collected from the decided cases is this, that unless the 
rent is reserved generall}', without saying to whom, or 
is reserved '' during the term/' it can neither go to the 
heirs nor to the executors unless they are named, but wiH 
determine on the death of the lessor, (a) 

But this rule does ilot seem to be conformable to the 
principle of law that the rent is incident to the rever- 
sion. And in the case of Sacheverell r. Froggatt, it is 
observed by Lord Hale, '^ a reservation is but a return 
of somewhat back in retribution of what passes; and 
therefore must be carried over to the party which would 
have succeeded in the estate if no lease had been made ; 
for if tenant in fee makes a lease, and reserves the rent 
to him \' and his executors," the rent cannot go to them, 
for there is no testamentary estate : on the other side, if 
lessee for years should make an underlease, reserving 
rent to him "and his heirs, this would be void to the heir." 
Lord Hale, it is conceived, is not to be here understood as 
laying down a rule that the rent in these cases would de- 
termine on the death of the lessor, but according to the 
doctrine of rent being incident to the reversion, that in 
th^ former case, it would go to the heir ; in the latter, to 
the executor, being the persons to whom the actual pos- 
session of the estate would have devolved in case no such 
lease had been made. And thus Lord Hale continues ; 
" though it (the reservation) does not propf rly create a fee 
yet it is a descendible estate, because it comes in lieu 
of what would have descended ; and therefore construc- 
tions of reservations have ever been according to the reason 
and equity of the thing. If a tenant in tail makes a lease 
for years, rcnderhig rent to him "and his heirs," the rent 

(z) See Gilb Rents. 64, 5. S. C. Jury v. Brown, Latch. 99. Bac. 

{a) Sec Co. L. 47. a. Sacheverell v. Ab. Rents, Woottonr. Edwin, 1^ Rep. 
Fro^gatl, 1 Vent. 161.2 ^auiid. 367. 36. and see the notes to 8 Saund. 
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shall g^ to the heir in tail along with the reversion ; for 
the law uses all industry imaginable to conform the re- 
servation to the estate. And where tenant for life with 
remainder over to several by limitation of uses^ with 
power to make leases^ demises^ rendering rent to him, 
*^ his heirs and assigns/' it shall be adjudged to him in re- 
mainder, (b) So where a copyholder by licence leases, 
reserving rent to him and his wife during their lives, and 
to his heirs^ where by the custom the wife has her free- 
bench, the wife shall have the rent as incident to the re- 
version, though not a party to the lease ; for the reversion 
wiH, if possible, attract the rent to it And if a tenant 
in tail to him and the heirs male of the body of his father 
lets the land, the rent being reserved to him, his heirs 
and assigns, the same shall go to the heir male of the body 
of his father^ though he should not be the heir to the lessor; 
for it is incident to the reversion. 

It should be here observed and admitted that the cases 
upon this question of law, whether under a reservation to . 
the lessor only the rent would be continued to the heir, after 
his death, have been mostly decided against the heir, and 
that many late authors and annotators have also written 
on the same side : but the Author of this Work, notwith- 
standing the deference which he would wish to observe 
towards the doctrines and opinions of others, cannot but 
differ in this respect, though he should stand alone and 
unsupported in the position ; that though the rent be re- 
served to the lessor only, yet it must be continued to the 
heir likewise. In contemplation of law, rent is but a re- 
turn or compensation for the land demised; and being con- 
sidered as almost inseparably incident to the reversion, 
the law would surely give it to the person to whom the 
land would have passed, in case such lease had not been 
made ; and it is conceived^ that if the question came be- 
fore the Court at this day, it would be decided in favour 
of the heir. And thus Littleton gave it as his opinion^ 
'' If I let land to a man for a term of years rendering to 

{h) Wbitlock*s case, 8 Bep. 70. b. 
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me a certain rent, without saying ' and to my heirs/ yet 
if I die during the term, my heir shall have the rent^ for it 
is annexed to the reversion which is descended to my heir/' 
And it is observed by Mr. Seijeant WiUiams in a note to 
Saunders' Reports that Littleton has not only justice and 
equity, but also principles of law, namely, that rent is 
incident to the reversion, in support of his opinion, (c) 

A rent follows the nature of the land out of which it 
issues in its course of descent, and will ever go along with 
the reversion to which it is incident. 

Thus if a tenant in tail to him and the heirs male 
of his father, makes a lease for years reserving rent 
to him his heirs and assigns, the rent shall go wi^h the 
estate to the heir male of the body of his father^ though 
he is not the heir to the lessor, for the rent is incident 
to the reversion, (d) 

If a man seised of land on the part of his mother (e) 
makes a lease for years, or a gift in tail^ reserving rent 
to him and his heirs, this rent shall go vtdtb the re- 
version to the heirs ex parte materna, (f) because the 
nature of 'the contract is such, that the retribution should 
go to those who lose the profit of the land during tbe 
gift or lease. But in the case of a feoffment in fee by one 
seised ex parte matemd reserving rent to the feoffor and 
his heirs, the rent would go to the heir on the father's 
side, because there was an entire disposition of the Ifind ; 
and the rent is in the nature of a new purchase coming 
into the family from the grant of the feoffee ; and therefore 
the blood of the father shall be preferred, there being no 
reversion descending to the maternal heirs which can at- 
tract to it the rent also, (g) 

So if rent be reserved on a lease of Ifiqds, of the nature 
or tenure of borough EngUsh, it shall descend with thci 

(c) See 10 Ed. 4. IS. \,{%.) 8 Saand. (/) See ante, p. 13(4, 

368. note (2.) (^) jnU, pu ISS. Co. 1. 12. Hard. 

(i) Hard. 91,95. Seeanlf. 90. Bac. Ab. Rent (H.) Com. Dig. 

(•) 8e« ante, p. ISl. Rent. (B. 6.) 
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reversion of the lands to. the youngest son. (A) And the 
same also is observ9.ble as to rents reserved on leases of 
lands of the tenure of g^velkind^ which will likewise des- 
cend according to the tenure of the land out of which it 
springs. 

III. Of rents charge, {i) These descend as a sepa* 
rate inheritance entirely independent of any land : except 
that being granted in fee^ out of lands of the custom of 
gavelkind within the time of memory^ the same will des- 
cend according to the custom, {k) 

A rent granted by one coparcener to another for 
equality of partition is a rent charge^ and distrainable of 
common right without any clause of distress ; and although 
there should be no tenure of the sisters to whom it is 
granted ; for as the law for the convenience and accom- 
modation of coparceners allows of such grant, it must, 
consequently, give a remedy to the grantee for the reco- 
very of the same. (Z) Such rent granted for owelty of 
partition will be descendible in the same manner as the 
seisin was descendible to the grantee, {m) 

Of rents charge which a man claims by descent he 
must, in order to pass the same to his own heirs and make 
himself the next stock of descent, make a certain adop- 
tion to himself of the rent-charge, similar to that which 
in corporeal hereditaments is termed a seisin, and which it 
is conceived can only properly be obtained by a receipt of 
the rent charge. 



We have now treated of the nature of the several species 
of property usually classed under the head of " Incorpo- 

(A) Hard. 90. Com. Dig. Flowd. 184. Gilb. Rents, 19. 

(t)As to the dittioction between (m; 1 Inst 169. b. 177. b« Botil 

8 rent charge and an annuity, see has been held that a bond given by 

cai^, p. 1 9. 19i. one coparcener to pay the other, his 

{k) 1 Vera. 489. 8 New Rep. 501. executorsor administrators, an annual 

Rob. Gav. 79. I Mod. 96. S Lev. 87. sum during the life of a third person, 

3 Keble 214. Salk. 844. See ante, p* for owelty of partition, shall go to the 

179, 180. ezecutor,and not to the heir.Hulbert 

(I) Litt. t. tM« S. Co. L. 170. iu e. Hart. 1 Vern. US. 
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real Hereditaments .;" and proceed to the notice of seve- 
ral other kinds of property which in their descent bear a 
close resemblance to incorporeal hereditaments^ thoug'h 
not commonly denominated as such ; namely^ remainders 
and reversions — conditions^ powers, rights, possibUities, 
and terms attendant — heir-looms — and, the Crown. 
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CHAP, XIV. 



OF REMAINDERS AND REVERSIONS. 



A remainder may be defined to be the residue of an 
estate in land^ 'depending upon a particular estate^ and 
created together with the same; (a) or otherwise, that por- 
tion of interest which on the creation of a particular or 
lesser estate is limited over to another by the same deed 
or instrument by which such particular estate is created^ 
to take effect immediately on the determination of such 
prior or lesser estate. (6) As if A. grants an estate to B. 
for life, remainder to C. in tail, remainder to D. in fee ; 
here the estates of C. and D. are severally estates in re- 
mainder. 

Estates in remainder are either vested or contingent. 
A vested remainder is that which is capable of being 
received in possession, that is, of giving the right to the 
immediate possession, should the particular estate happen 
to determine ; as to A. for life, remainder to B. and his 
heirs : here, as B. is in existence, he, or in case of his 
death his heirs, would be enabled to take the posses- 
sion whenever A.'s death might occur, (c) 

(a) Co. L. 49. a. 143. a. (c) Id. tb. Fearae Cont B«iiL 

(») See Walk. Cunr. Ch. XIII. on Prest. Est 1 Bac. Ab. 108. S Aik. 

RerDainderK.Coro. Dig.Est.B. 13 — 31. 13S. 

Bac Ab. Rem.. 8 Bla C. U4. 



236 Remainders and Reversiong. |^chap. xir. 

A contingent remainder is when the particular estate 
may happen to determine before the person to whom the 
remainder is limited can take the possession ; as to A. for 
life^ with remainder to the right heirs of B. who is liv- 
ing, (d) In this case during the life of B. the remainder 
is contingent^ as he cannot have an heir till his death, 
according to the beforementioned rule nemo est fueres 
viventis; (e) and therefore should A. die before B.^ there 
could be no one to take the possession. 

The universal criterion for distinguishing a contingent 
interest from a vested estate is this^ that a contingent in- 
terest cannot take effect immediately^ even though the 
former estate were determined ; while a vested estate may 
take effect immediately^ whenever the particular estate 
shall determine, (f) 

A reversion is where the residue of the estate always doth 
continue in him that made the particular estate ; (g) it is 
the returning again of the land in possession to the grantor 
or his heirs^ after the determination of the grants (of 
the particular estate.) Reversio terra est tanquam terra 
revertens in possessione donatori sive haredihus suis post 
dmtumfinitum. (h) 

All reversions are vested interests ; because every per- 
son entitled to a reversion has a fixed right of future en- 
joyraent;(i) an estate, vested in presenti, though it is 
only to take effect in possession and pernancy of profits 
at a future period, (k) 

" The idea of a reversion, assuggested by Mr. Cruise, (Z) 
is founded on the principle, that, where a person has not 
parted with his whole estate and interest in a piece of 
land^ all that, which he has not given away, remains in 
him, and the possession of it reverts or returns to him, 

(if) Id, ib, tate for life may however be di tested 

{e) Seeanto, p. 15. and tarned into a mere right of eatry 

if) I Prest Abs. 108. See Fearoe by Uie feoffment or fine of the tenant 

ewxi. Rem. for life. Goodrif ht v. Forrester, 8 

<^) Co. L. 28« b. East. 552. 

(A) Id. ib. 143. b. • (k) 2 Cru. Dig. 443* 

fi) A reYcrsioa expectant on an e»r (/) t Dig. 440. 
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upon the determination of the preceding estate ; and the 
law termeth a reversion to be expectant on the particular 
estate ; because the donor or lessor, or their beirs^ after 
every determination of any particular estate^ doth expect 
or look for to enjoy the lands or tenements again." (m) 

The only distinction between a remainder and a rever- 
sion is this^ that a remainder must be limited to some other 
person than the grantor^ by the same deed by which the 
particular estate is created ; whereas a reversion is never 
created by deed or writing, but can only arise by the act 
and operation of law ; nor can a right of reverter be cre- 
ated by the act of the party, though it is a consequence 
of his previous act. (n) Thus Lord Coke says,, '* if a man 
make a gift in tail or a lease for Hfe, the remainder to his 
own right heirs, this remainder is votd and he hath the 
reversion in him : (o) and an ultimate limitation, after par- 
ticular estates to the settlor in fee or to his own right heirs, 
shall not take effect as a remainder or by reason of such 
express limitation of the gmntor, but inasmuch as the 
law would have given to him or his heirs, a; a consequence 
of the preceding limitation, the same interest or estate as 
the express words would have conveyed, those words shall 
be deemed wholly nugatory, and the grantor or bis heirs 
shall be in in reversion or of the old estate. (/^) And 
where any undisposed of portion of the estate contintres 
in the grantor, his heirs shall succeed thereto by descent^ 
though the ancestor himself takes no particuhr estate, (q) 
Thus in the case of the Marquis of Cholmondeley v. Lord 
Clinton ; where the Earl of 0/ford, in a conveyance to 
uses, settled an estate for life an himself, remainder in tail 
to his issue, with an ultimate limitalioa to the heirs of one 
Samuel Rolle in fee ; and ai the time of the settlement^ 
the Earl of Orford was himself the right heir of Samuel 
Rolle ; it was held that this ultimate limitation, and that 



(m) Co. L. 183. b. 

(fi) Walk. CoiiT. lOS. 

{0) Co. L. SS. b» 

(p) WAtk. Coot. 10S» 0. and wf 



po9i. tit " DeriM.** 

{q) See ante^p, 10. 133. Walk. DciCt 
357. Feanie. 
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the estate after the estate of the settlor without issue^ des- 
cended on his heirs general, (r) 

It is to be observed in this place that, although a rever- 
sionary interest is granted over to another person^ it is 
still a reversion^ and vests immediately in such grantee, 
and makes him the stock of descent, {s) 

Estates of inheritance in remainder whether vested or 
contingent^ and reversions of inheritance^ are descendible 
to the heirs of the person to whom they are limited, or 
belong, equally with an estate in possession ;{t) for it does 
not signify whether there is, or is not, a capability of such 
remainder vesting in possession, if the possession should 
become vacant ; unless, as we shall presently see, (u) the 
remainder be contingent as to the person to whom it is 
limited. And the same law, it s^ems, holds with respect 
to future uses. As where A., seised of the manor of S. 
covenanted with another, that, when C. should enfeoff him 
of the manor of D., he would stand seised of the manor 
of S. to the use of the covenantee and his heirs. The 
covenantee died, G. enfeoffed the covenantor, and the heir 
of the covenantee was adjudged to be in in the course and 
nature of a descent, (x) 

We have seen that the possession of the termor is that 
of the remainderman or reversioner ; {y) andvtherefore it 
follows that a remainder or reversion expectant on the de- 
termination of any interest less than an estate of freehold 
will descend in the same manner as an estate in pos- 
session. And in treating of this head of our subject we 
shall only consider the descent of remainders and rever- 

(r) 8 Bar. and Aid. 685. It was also Weale v. Lowen, Pollexf. 54. Vicko. 

decided in this case (by three Judges Edwards, S P. Wms. 378. Hodgson r. 

against one) that it was not corope- Ran^n, I Ves. 47. Peck r. Parrot t, 

lent to go into the intention of the ^.837. Fael v. Wallace, 8 id. 119. 

settlor, apparent from the language Chauncey v. Graydon, 8 Atk 621. and 

of a recital in the deed of settlement, see Gurnel r. Wood, Vin, V. S. p. 119. 

in order to explain the meaning of the ca. SB. Wilson v. Bayley, 5 Bro. P. 

words of limitation, they being words C. 88 . 

of plain and well known import. (u) Pott. p. 839. 

(«) See Hale*s C. L. 869. ch. 11. (x) Wood's case cited I Rep. 99. a. 

(/) See Feame Cont. Rem. 364. (^)See «nfr, p. 61, 9. . 
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sions expectant on a freehold estate : for the principles 
which apply to the descent of an estate in possession do 
not apply to the descent of an estate in remainder or re- 
Tersion^ expectant on an estate of freehold ; but they apply 
where the particular estate is only for years ; a tenant for 
years beings considered merely as the bailiff of the free- 
holder^ and as holding the possession for him. (z) 

The great, in iact the only^ distinction between the des- 
cent of estates in possession and that of estates in ex- 
pectancy arises from the inability of a person claiming 
the same by descent^ to obtain any seisin which will ena- 
ble him to transmit it to his own heirs from himself as the 
stock or root of descent. Hence it is a rule of law that a 
person who claims a fee- simple by descent from one who 
was first purchaser of the reversion or remainder ex- 
pectant on a freehold estate must make himself heir to 
such purchaser^ at the tinre when that remainder or rever- 
sion falls into possession, (a) The Table of the Descent 
of aiT Estate in Remainder^ on the following page^.wUI^ 
it is conceived^ afford a correct view of the nature of the 
same. 

It may be here necessary to state that the interest under 
an executory devise^ when there is a person capable of tak- 
ing the expectant estate^ is so far vested in such person as 
to be descendible in the same manner as any other expect- 
ant estate, (b) It does not^ it is true^ vest absolutely^ be- 
cause the contingency may never arise : but it is carrying it 
too far to say that it does not vest at all ; for it clearly does 
vest in such manner as to be transmissible to the repre- 
sentatives of the person entitled, (c) 

But where there is not any person capable of taking 
in case the contingency happens^ the interest does not 
vest at all : nor is there any one who can claim to be en« 
titled so as to transmit it to his heirs ; neither is the con- 



(*\ Harg and B. Co. L. 239. b. (d) See Fearoe 552. 

II. 2. (e) Per Lord Ch. Talbot, Kin^ v, 

(«) Sec Co, L. 11. b. 14. a. 15. a. 3 Withers, Ca. temp. Talbot 123. cited 

Rep. 12. Fearne Cont. R. 560. Fearne 556, 559. 
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tingent interest transmissible from any person, until the 
Gonting^ency decides him to be an object of the limitation^ 
nor the person or persons, to or amongst whom the con- 
tingent or future interest is directed, is or are in any de- 
gree ascertainable, before the contingency happens ; as 
in the case of a contingent or executory limitation to tho 
right heirs of A. (who is then living) where the description 
of the person to take, cannot be confined to or amongst 
any ascertainable person or persons, during the life of A. ; 
nor can it therefore be said in whom such interest is, nor 
consequently that it is in any body, during that period ; 
nor will it be transmissible or descendible from any one 
dying before it becomes vested, (rf) 

So also in the case of Goodright v. Searle, (e) which 
was upon an executory devise, where the testator devised 
lands to his son G. his heirs and assigns for ever, but if 
be happened to die under the age of twenty -one years, 
leaving no issue, then he devised the lands to his (the tes- 
tlitor's) mother P. in fee : after the decease of the testator 
his mother died, in the lifetime of G., who afterwards died 
under age and without issue ; it was held that, by virtue 
of the executory devise to P., the lands vested- in the heir 
at law upon the happening of the contingency, viz. upon 
the decease of G. under age without issue ; and that this 
interest, while it was contingent, did not so attach in G., 
who was heir at law of P. upon her decease, as to carry 
it on his death to his heir at law^ who was not the heir at 
law to P. ; but that it vested in that person who was heir 
at law of P/, the first purchaser, at the time the contin- 
gency happened. 

In this case it is observable, the interest of P. was fu- 
ture. She had no seisin of the freehold ; and therefore 
the person claiming by descent from her must, by analogy 
to the rule above stated, be heir at law to her at the time 
when the estate came into possession. And the question 

(d) Sec Do« d. Calkin v. Tomkin- (f ) Goodright v. Searle, S Wlls. 89. 
fOD, t M. and S. 165. Fearne 370, 1. See Fcarne 561. 

R 
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raised^ whether this executory interest did not by the des- 
cent of it from P. upon her decease upon G.^ who was 
then her heir at law^ become merged in the -fee which he 
took by descent from his father (the testator J is readily 
disposed of by the consideration that the executory fee 
devised to the mother could have no existence before the 
decease of the son under age without issue ; for upon that 
event only it could arise. It was therefore impossible for 
it to merge before it had any existence : for if such an in- 
terest could be extinguished by merger^ il must be by 
its union with a greater estate out of which it was to arise^ 
and of which it might be considered as part, or at least 
an extraction. But it is not possible for two estates to 
unite, or one to become blended and confounded witb, or 
absorbed in, the other^ when both are of ^qual measure^ 
both fees-simple ; and of which the one cannot commence 
or partake of existence at all, except upon an event which 
entirely destroys. and annihilates the other. (/) . 

While therefore an estate in expectancy remans m a 
regular course of descent^ there can be no aiesne or 
intermediate seisin so as to cause a pas^ssio fratrisy and 
enable the present claimant to transmit the same o a his 
death to his own heirs : and even should the same be 
granted over to another person, and the former course 
of descent thus altered, or rather altogether determined ; 
yet, though it vests immediately in such grantee, ma- 
king him the root or stock of descent^ still to him as first 
purchaser all persons who afterwards claim by descent 
must make out their title as heirs^ while sueh interest re- 
mains in expectancy. 

A remainder or reversion of gavelkind lands, being but 
the residue of the estate in the land^ shall descend in the 
same manner, as lands in possession of the same tenure 
would do. As if an ancestor dies seised of gavelkind 
lands in reversion or remainder in fee^ or fee-tail expect- 

(/)See Fearne 361. Doe d. An- Goodtitle f. While, 15 East. 174. S 
drew V. Button, 8 Bos. and P. 64S. Prest Coot. S59. 341, 494, 549. 
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ant on an estate for life or in tail^ this shall be divided 
among all the heirs male ; and a remainder in borough 
English would likewise be subject to the same customary 
descent as an estate in possession of the same tenure ; 
and where borough EngKsh lands are in settlement^ the 
reversion which remains unsettled is considered as part of 
the old estate^ and will descend accordingly, (g) 

(g) See ante, p. 180. 
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CHAP. XV. 



IN this Chapter it is proposed to consider^ as shortly 
as the same will allow, the nature of 
I. Conditions, 

II. Powers, Rights, Possibilities, and Terms attend* 
ant, 
with reference to the subject of the Work. 



SECT. I. 



Conditions. 



I 

\ 
\ 



A Condition may be defined to be some quality or re- 
striction annexed to a real estate, by the grant or convey- 
ance of the same, by which the estate may by the hap- 
pening or not happening of some specified event, or on 
the commission or omission of a particular act by the 
grantee or his heirs, be defeated, enlarged, created, or re- 
stored ;(a) and any quantity of interest, either a fee-simple^ 

(a) Co. L. 901. a. 
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a freehold^ or a term of years^ may be so granted with? 
such a condition annexed to jthe grant thereof. (6) 

Conditions are either in deed or in law ; that is^ either 
expressed in the deed whereby they are created ; or im- 
plied by the common law^ or by statute. 
. A condition in deed^ says Littleton, is, as if a man by 
deed indented enfeoffs another in fee simply, reserving 
to him and his heirs yearly a certain rent payable at one 
feast or divers feasts per annum^ on condition that if the 
rent be behind that it shall be lawful for the feoffor and 
his heirs into the same lands or tenements to enter: 
And if it happen the rent to be behind by a week after 
any day of payment of it, or by half a year, that then it 
shall be lawful to the feoffor and his heirs to enter. In 
these cases if the rent be not paid at such time, or before 
such time limited and specified within the condition com- 
prised in the indenture, then may the feoffor or his heirs 
enter into such lands or tenements, and them in his former 
estate to have and hold, and the feoffee quite to oust 
thereof. And it is called an estate upon condition, be- 
cause that the state of the feoffee is defeasible, if the con- 
dition be not performed. (c) 

A condition in law is where a grant of an estate has a 
condition annexed to it inseparably from its essence and 
constitution, although no condition be expressed in 
words. As if a grant be made to a man of an office gene- 
rally, without adding other words ; the law tacitly an*- 
nexes hereto a secret condition, that' the grantee shall 
duly execute his office, on breach of which condition it is 
lawful for the grantor or his heirs to oust him, and to 
grant it to another person, (d) Upon the same principle 
proceed all the forfeitures which are given by law of life 
estates, and others, for any acts done by the tenant him- 
self, that are incompatible with the estate which he holds. 
As if a tenant for life or years enfeoff a stranger in fee- 



(^) 8 Bla. C. 152. {d} LUts.ST8. Cc. L.tSS.b. 

(#) Littleton, t. S25. 
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limplQ^ tbifl is a forfeiture of their several estates ; bein^ 
a breach of the condition^ which the law annexes thereto, 
vizi. thc^t they shall not attempt to create a greater estate 
than they themselves are entitled to. (e) So if' any tenant 
for years, for life^ or in fee, commit a felony, the Ung, or 
other lord of the fee, is entitled to have their tenements, 
because their estate is determined by the breach of the 
condition, that they shall not commit felony, wh>ch the 
law tacitly annexes to every feudal donation. 

Conditions and covenants real, or such as are annexed to 
estates, shall descend to the heir ; and he alone shall take 
advantage of them : (/) and Littleton says no entry or 
re-entry may be reserved or given to any person, but only 
to the feoffor, or to the donor, or to the lessor^ or to their 
heirs ; and such re-entry cannot be given to any other 
person, or reserved to a stranger. For it is a maxim of 
law that nothing which lies in action^ entry. Or re -entry^ 
can be granted over, in order to discourage maintenance 
and litigation, (g) 

The right or ability to perform a condition mil descend 
tp the heir notwithstanding that he is not named in the deed 
reserving the same ; for, as he is prejudiced by the dia-* 
pqsition, it is but reasonable that he should take the same 
advantages that his ancestor whom he represents might. (A) 
Thus if a condition is, that if the feoffor shall pay Such a 
sum at such a day, not making mention of any payment 
to be made by his heir ; in this case if the feoffor die, 
and his heir tender the money, and the feoffee Refuses 
to receive it, the heir may enter : for that the heir 
hath interest of right in the condition^ and the intent was 
but that the money should be paid at the day assessed : 



(tf) Co. L. tl5. a. Hodgsoa r. Rawson, 1 Tcs. 4T. At^ 

. (/) S Co. 2. See Norris v. Lt lyn r. Ward, M. •»; 4SS. 

Neve« SAU(. 82. 4S B. 3. 4. And. 55. (g) LiUleton, s. S47. Co.L* 214. a. 

9 Bac. Ab. 453. Marks v. Marks, See L it. s. 345. 

Prec. Ch. 486. Wbaley v. jCox, 2 Eq. (A) Roll. Ab. 407. 472. 1 Bac Ab. 

ib. 549. Wi^g V, Wiff , 1 Atic. 382. Cond. (E J 
Vaderwced r. Swxib, 1 Cb. Rep. 161. 



SECT. I.] Conditions. W7 

and the feoffee hath no more loss^ if he be paid by the 
heir, than if it be paid by the father, (t) 

If a condition is for payment of a sum of money on a 
certain specified day, and the feoffor dies before the day of 
payment, his heir may perform the condition : but if no time 
be limited, the feoffor has during his life to pay the money ; 
and if he neglect to do so, his heir cannot after his death 
perform the condition. (A:) And the feoffor has during his 
life to pay the money, because the other has the profit of 
the land, and has no loss by non-payment : but, on the 
other side, if the condition be, that the feoffee shall pay 
money to the feoffor, it must be paid in convenient time ; 
for it is not reasonable that the feoffee should have the be- 
nefit of the land without payment. (/) 

Lord Coke says, (m) that although conditions are not 
favoured, but are generally construed strictly, yet they 
are not always so : but in this case the law enables the 
heir that was not named, to perform the condition for four 
causes, — 1. Because there is a day limited, so as the heir 
Cometh within the time limited by the condition ; for other* 
wise he could not do it. 3. For. that the condition des- 
cends unto the heir, and therefore the law that gives him 
an interest in the condition, gives him an ability to per- 
form it. 3. That the feoffee receives no damage or pre- 
judice thereby. And these things being observed,— 4. The 
intent and true meaning of the condition shall be per« 
formed. The case of Marks v. Marks is very strong as 
to this point. A testator devised to his wife for life with 
remainder to his son A. and his heirs, provided that if his 
son B. should within three months after the decease of the 
testator's wife pay to A., his executors or administrators^ 
a certain sum of money, then he gave the lands to B. and 
bis heirs for ever. B. dies during the life of the widow, 
leaving a son who was his heir ; and it was held that the 
possibility of performing this conditioa was an interest or 

(0. JtitW §. 334. ..... ,i , ^., (/) 2 And. 73. 2 Thpf., Cq. L. AS^. a. 

i/f) Iiitt. t. 397. Co. L. SOS. S. b. imjCo. t. SU6. h. 
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right, d scintilla juris^ which vested in B. himself ; aod con- 
sequently such right descended on his heir^ and accord- 
ing to Littleton might be performed by him. (n) So in 
the case of Bamardiston v. Fane, in equity^ where there 
was a devise by A. to B., he paying a sum of money to his 
heir, default was made, and the heir entered and re- 
covered, yet the court Relieved the devisee on payment of 
principal, interest, and costs : and in another similar case 
the Court relieved the devisee against the entry of the 
heir, saying, that they would always relieve where they 
can give compensation for the breach of a condition, (o) 
By the common law no grantee or assignee of the re- 
version could take advantage of a re-entry by force of any 
condition ; for, at the common law, if a man had made a 
lease for life, reserving a rent, and if the rent be behind, 
a re-entry ; and the lessor grant the ^reversion over, the 
grantee could take no benefit of the condition. But now 
by the stat. 32 Hen! Vlll. the grantee may take advan- 
tage thereof, and upon demand of the rent and non-pay- 
ment he may re-enter, (p) By this act it is provided,, 
that as well every person which shall have any grant of 
tlie king of any reversion, of any lands which pertained 
to monasteries^ as also all other persons being grantees or 
assignees to or by any other person or persons^ and their 



• (fi) Marks v» Marks, 1 Stra. 1S9. 
Free. Ch. 486. And see Ab. £q. Ca. 
106. 10 Mod. 419. and 8 Thos. to. L. 
41. ,n. 

(•) Bamardiston v. Fane, 8 Vem. 
Sfi6. and see Grimstone v. Bruce, 1 
Salk. 156. 2 Vem. 595. 

(p) S8 Hen. S. c. 94. This statute 
was occasioned by I he dissolation of 
religious bouses. At common law 
covenants in leases, like other cove- 
nants, colild only operate between the 
garlics and their priTies, that is, 
those who were heirs or executors to 
the covenantors or the covenantees ; 
so that ^rantres of reversions of lands 
held of religious houses could not 



avail themselves of the benefit of co- 
venants in leases granted to their te- 
nants ; and tenants on the other hand 
were deprived of advantages stipu- 
lated by their former landlords. TIm 
first provision on this head was the 
statute 31 H. 8. c. 13. which gave the 
king all advantage, whether of cove- 
nants,conditions,or thelike,as the les- 
sor would have had. By stat 38H.8.C. 
34. this was extended to the grantoes 
of the king ; and further, to make 
this equitable remedy universal, mu- 
tual redress is given, in all cases of 
landlord and tenant, where the former 
grants his reversion to another. • 4 
Reeve's Hist 834,6. 8 Thos.Co.L 89.B. 
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heirs^ executors, successors, and assig^nees, shall have like 
advantage against the lessees ; or by entering for non- 
payment of the rent, or for doing of waste or other for- 
feiture, as the said lessors or grantors themselves ought or 
might have had. 

It has been held upon this statute, that if a man makes 
a lease for years uppn condition that if the rent be in ar- 
rear, it should be lawful to the lessor and his assigns to 
re-enter, and then. the lessor assigns the reversion over, 
and the lessee attorn, and the lessor dies, the grantee 
shall not^take advantage of the condition for want of these 
words '" his heirs" in the reservation of the condition ; 
the condition being, thar he and his assigns shall enter. 
It appears therefore that this reservation of a condition is 
to be resembled to such a reservation of rent as is men- 
tioned before,(5r) which determined by the death of the 
lessor : but that nevertheless the grantee shall have ad- 
vantage of the condition, during the life of the grantor^ 
by the above statute, (r) 

It is to be observed that where the statute speaks of 
grantees and assignees of the reversion, an assignee of 
part of the estate of reversion of all the premises may 
take advantage of the condition ; as if there is a lessee 
for life, and the reversion is granted over for life, or lessee 
foryears, and grant of the reversion for years, the grantee 
for years shall take the benefit of the condition in respect 
of the word executors in the act. (s) But a grantee of 
part of the premises for the whole estate of reversion shall 
not take advantage of the condition ; as if a lease is made 
of three acres, reserving a rent upon condition, and the 
reversion is granted of two acres, the rent shall be appor* 
tioned by the act of the parties ; but the condition is de- 
stroyed, bec£iuse it is entire and against common right, (t) 
So also the executors of the feoffor may tender the 
money at the day appointed, and such tender will be good; 

(q) See ante, p. 229. Co. L. 47. a. (t) Co. L. 215. a. 

(rjCo. L. 2(»..b. {t)Jd.ib. 
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and in case of refusal by the feoffee to accept the money 
the heir may enter^ because the executdrs represent the 
person of the testator ; and where the ancestor dies in^ 
testate, his administrator may perform the condition ; or 
the ordinary, where there is neither executor nor adminis- 
trator, (tt) 

And where there are several coparceners, the entr)' may 
be made by one of them for a condition broken ; and such 
entry, though made generally, wiD vest the seisin in all of 
them as the entry of all. (x) 

But a stranger cannot perform the condition ; and 
therefore if a person who has not any interest in the lands 
tenders the money to the mortgagee, he is not bound to 
receive, it : (y) but if any stranger in the name of the 
mortgagor or his heir (without his privity or consent) 
tender the money, and the mortgagee accepts it, this is a 
good satisfaction ; and the mortgagor or his heir agreeing 
thereto (for in such case they may disagree if they will) 
may re-enter into the land : omnis ratihabitio retro trahi- 
tur, et mandate aquiparatur. {z) 

A condition being an inheritance entirely of a new 
creation, and independent in its nature of the estate to 
which it is annexed, will always descend to the heir at 
law, and not to the heir to the estate ; and he vrill be the 
proper person to enter for the breach of the condition : 
thus, for a breach of a condition annexed to a grant of 
lands in gavelkind or borough English, the eldest son in 
both cases will be entitled to enter.. But on the entry 
made by the heir at law the ancient estate will be revived: 
the heir is in of the old estate, and consequently by des- 
cent (a) Thus if a man makes a feoflPment in fee of 

'(i|) Lilt S. S37. Co. L. SOe.a.SOd; fiOQ. b. . • , 

a. (z) Co. L. ¥0 a. 

Xjp) Doe d. Gill v, Pearson, 6 East (a) Jenk. Cent. 849. pi. 40. Co. L. 

179. 126. 1 76. a. tOS. a.b. 1 Co. 95. a. 99^ 

(y) Litt a. 3S4. But if tlie heir be F. N. B. 143. Watk. Desc. 267. It is 

an idiol, any man may make the ten- laid down as a rule that he who enters 

der for him in respect of his absolute for a condition broken, shall be in of 

disability to do so himself. Co. L. the tame estate ho was before ; and 
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lands in borough Eng^lish, the heir at common law, that is^ 
the eldest s^n^ shall enter i hut the younger sghi shall enter 
upon him, and enjoy the estate. (Jb) So if a condition 
annexed to gavelkind lands be broken, the. eldest son or 
brother, as heir at common law, shall eoter ; but when 
the eldest enters for the condition broben, all the younger 
males shall enjoy the land with him. (e) 

If a man seised of lands in right of his wife, makes a 
feoffmient in fee upon condition,^ and dies, and after the 
condition is broken, the heir of the husband shiall enter ; 
for thougli no right descended to him, yet the title of en- 
try by force of the condition which was created upon the 
feoffment, and reserved to the feoffor and his heirs, des- 
cended : but it is impossible he should have the same es* 
tate which the feoffor had at the time of the condition 
made ; for that was in the right of his wife, which was 
dissolved with the coverture; and therefore when the heir 
hath entered for the condition broken, and defeated the 
feoffment, his estate vanisheth, and presently the estate is 
vested in the wife, (rf) 

If a condition be annexed to lands descending ex parte 
matemd, (e) the heir on the part of the father who is heir 



thereforeshall avoid all mesne charges would not avail, for till entrj the 

and iocumbraaces. Co. L. SOS. Roll, feoffee -has a lawful estate, and the 

Ab^ 474. For instance if a feofifmept. feoffor may waive the advantage of 

be to A. on condition, and A. dies, the breach: but if alease be made of 

leaving a wife, afterwards the condi- a manor for years, on condition to be 

tion is broken by the heir of A.; the void upon the breach of a certain 

feoffor shall enter, and defeat the title condition, and the conditioo is broken, 

of dower that accrued to the wife of no voluntary grants made subsequent- 

tbc feoffee. Id. ib, ' ly shall bind the lessor, because the 

It may here be observed, that if a estate of the lessee is void \ but if it 

man is enfeoffed on condition, and h^d been for life, ftc. then such grants 

the feoffee grants estates by copy, and would have been gdod. Dyer 944. a. 

then the condition is broken, yet the 4 Co. S4. a. Co. Cop. 8S. 88. I Bac. 

grants by copy shall stand g€K>d, for Ab. 660. 
he was hgUimui dominuipre temparet (b) 6odb. 3. 
• and the copyholder doefi not claim (e) Co. L« II. IS. Lamb. 608. 
his estate out of the lord> but by (d) Co. L. SOS. a. 336. b. 8 Co. 

custom; and if the gi^ants were made 44. a. 
af)erthe condition broken, yet that (#) See tfiiltf , p. 131. 
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at common law shall enter for a breach of the condition ; 
but the heir on the part of the mother shall enter upon 
him and enjoy the land. (/) But this doctrine has been 
questioned ; and is declared by Mr. Preston to be an ano- 
maly^ and a departure from first principles, (g) 

Conditions are subject to forfeiture for attainder. By 
the common law^ the king was not entitled to conditions 
vested in persons attainted ; nor were they forfeited by any 
act in which they were not expressly named^ for by the 
general words of all '' hereditaments" they would not pass^ 
although clearly hereditaments, {h) But by the stat. 3.i 
H. 8. c. 20. the benefit of rights, entries, and conditions, 
was expressly given to the Crown, that is, not the land it- 
self, but the benefit of the condition only, by which the 
land might be reduced into the possession of the- party 
attainted^ had he not been attainted, (i) 



SECT. II. 

Powers, Rights, Possibilities, and Terms Attendant. 

Of these heads of discourse, as far as they are con- 
nected with the subject matter of the Work^ little can be 
here laid down. 

A Power is an authority expressly reserved to the 
grantor, or expressly given to another, to be exercised over 
lands granted or conveyed at the time of the creation of 
the power, (k) Powers are either given to the person 
who has an estate limited to him by the deed creating the 

(/) 1 And. 184. fied. 89. 1 Inst (/) See 1 Hale P. C. 244. t. 4. 9 

18. b. 8 Cru. Dig. 44. S id. S6S. Hawk. P. C. 453. s. 86. Sugd. Pow. 

(g) Rob. Gav. B. 1. c. 6. p. 181. 8 171. 8d. ed. 

Prest Ab. 487. {k) Watk. Prlnc. Conv. 138. 

(k) WiDchcster't case, 3 Rep. 1. 
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power^ or who had an estate in the land at the time of the 
execution of the deed ; or to a stranger to whom no es- 
tate is given, but the power is to be exercised for his own 
benefit ; or to a mere stranger to whom no estate is given^ 
and where the power is for the benefit of others/ The 
former two are classed under two heads : — 1st, appendant 
or appurtenant ; 2. Collateral or in gross. The third seems 
to be a power in gross. The latter are termed powers 
simply collateral, (l) 

As to the descent of powers, it should seem that such 
as are annexed to an estate, and to be enjoyed with it, will 
descend accordingly, as an appendant to the same ; for 
instance, a 'power may be given to the grantee of a rent, 
which is limited in use to him and his heirs, to enter and 
hold till payment of the arrears ; and such power will follow 
both the descent and alienation of the rent : but as to 
those powers which are not to be considered as appur-. 
tenant, but powers in gross, the same being limited for an 
estate which in point of duration is of an hereditary na- 
ture, will descend to the objects of the limitation of the 
power in the same manner as we have just noticed with 
regard to the descent of remainders and reversions ; (m) 
it being sufficiently evident that of a power there can be 
no seisin which can cause a possessio fratris, and render 
the isame descendible as an estate in possession. 

A Right is either of possession, or of property. These 
arise when one person has theVctual possession or seisin 
of certain lands, .and another the rightjof possession or 
seisin, or the right of propriety ; as, if a person enters 
wrongfully into the lands af another,^ the disseisor will 
have the actual possession, but the rightful owner may 
enter and oust him if he please, as the right of possession 
is still in him. But in]|this case, if he should not exert 
his right and make entry within a limited time, his power 
of entry is taken away, and he is driven to his action to 
recover the seisin ; and if be should not avail himself of 

(i) Sugd. Pow, 46, (m) See anie^ p. 835— ?4$. 
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8uch his possessory action^ he would have only a right of 
propriety, or mere rig^t left, (n) 

We shall probably have occasion to investigate more 
minutely the head of rights, when we consider in what 
manner the descent of estates is affected by disseisin, (o) 

At present it may be observed that the right of the dis- 
seisee will descend to his heir at law, in the same manner 
as an estate in possession. But if such heir should die 
also, then a right, like an estate in expectancy, will descend 
to a brother of the half blood in preference to a sister of 
the whole; for there is, there can be, no seisin to cause a 
possessio fratrisy and enable such heir of the disseisee to 
turn and convert the descent to his own stock of heirs, (p) 
So the right to bring a writ of error for the reversal of a 
recovery descends to the person to whom the land would 
have descended in case the recovery had not been suf- 
fered, {q) 

Possibilities descend to the heirs of the persons entitled 
to the same, (r) Being but the title or right to estates 
which may probably or possibly arise in futwro, and not 
any estate in pr^esenti, they are of course descendible in 
the same manner as remainders or reversions, for there can 
be no actual seisin of a possibility, (s) 

Possibilities, though they descend, are not in general as- 
signable to a stranger, unless coupled with some present 
interest: (t) but in equity a possibility may be assigned 
for a valuable consideration, (u) And so ako a covenant 
for a valuable consideration, to settle or convey a possibility 
when it arises, will be enforced, (x) 

(ft) See WaUc. Con v. IlS.Gilb. Ten. 290. S Vent. 347. 1 P. Wins. 5SS. 
fl. SBla. C. 195. («) SeeChaunceyc. Graydon, SAUl. 

,(<>) See this title foW. 618. and Forr. 123. S Burr. 1134. 

(p) See Watk. Dcsc. 82. 3 T. R. 88. 

(q) I X*eoa. 261. Treat, on Rpcov. (/) 9 Bla. C. 290. Shep. T. 238, 9. 

805. , 11 Mod. 159. I P. Wms. 574. 1 Stra. 

(r)'Bro. Feoffment to Uses, 59. 3 132. 
Co. 20. Poll. 55. Co. L. 219. b. (ii) Wright i?. Wright, I Vcs. 4U. 

Marks v. Marks, 1 Stra. 131.2 Bla. C. (') 1 Fonb. Eq. 202. 
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Terms assigned to attend bein^ considered as absolutely 
annexed to^ and a part of, the inheritance^ {y) descend with 
the same to the heir, and follow all alienations made by 
him. They will follow all estates created out of the inhe- 
ritance^ and all incumbrances subsisting upon the same ; 
and are so connected with it.that equity will not suffer them 
to be severed to the detriment of a bona fide purchaser. 
Therefore a mortgagee shall have the benefit of all the in- 
terests which the mortgagor had at the time the mortgage 
was made^ unless against an intermediate purchaser with- 
out notice ; and consequently, if there be a term in a 
mortgaged estate held in trust for the mortgagor, when the 
mortgage is made, the concealment of it would be a fraud 
upon th^ mortgagee; and the trustees of such term assigned 
to attend, would, in equity, become trustees fof the mort- 
gagee of the inheritance, (s) 

(y) Therefore a term of this nature Dig. 90. 2 AUl. 79* 

will only pass by a will executed to (z) Charlton v. Low, 3 P. Wint. 

pass real estates. Whitchurch v, 328. 3 Alk. 476. 1 Vent. 194. 5 Bac. 

Whitchurch, 8 P. Wins. 236. 6 Cru. Ab. 19. 1 Crn. Dig.510. 2 Ca. Ch. 100. 
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HEIR-LOOMS. 



IN general chattels, real as well as personal, says Liord 
Coke, (a) shall goto the executors or administrators of the 
lessee (or grantee,) and not to his heir : for as estates of 
inheritance or freehold descendible shall go to the heir, so 
chattels, as well real as personal, (ft) shall go the execu- 
tors or administi^tors : nor by the common law can a man 
be heir to goods or chattels, for kceres dicitur ah hiere- 
dilate* Therefore if a chattel be expressly limited to a 
man and his heirs, it will on his death vest in his executor 
and not in his heir ; and if it be given to a man and the 
heirs of his body, he will have the entire and absolute 
interest in it, and such chattel will not be subject to the 
restrictions imposed by law on the alienation of real 
property held under similar clauses of limitation. 

But by special custom certain chattels which are an- 
nexed to the freehold, and considered to be necessary to 



(a)S88.a. 

(6) ChaUels real are such as relate 
to or coDcem a real estate .* as, a 
term of years ; the guardianship of a 
ward; estates by statute merchakit, 
staple, or elegit $ the grant of the 
next avotdaoce : because issuing out 
of or annexed to real estates, they 
bavt their immoyeablc quality and 



are therefore termed real. Co. L. 
118. b. 

Chattels personal are such as belong 
to the person of any man, and can be 
removed from one place to another, 
or can be recovered by personal ac- 
tidi), as a horse or other beast, houses 
hold goods, furniture, money, jewels, 
and such like. Id. t'A. 
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the enjoyment of the inheritance^ are deemed in law part 
of the same, and are therefore called heir-looms, (c) and 
tvillpa&s and are comprised under the general term of '' he- 
reditaments." id) 

Heir-looms are g^enerally such chattels as cannot be taken 
away without damaging; or dismembering the freehold : (e) 
as the posts or rails of an inclosure, (/) furnaces or cop- 
pers fixed, (g) (unless severed in the lifetime of the testa- 
tor) {h) the wainscots to a house, (t)and pictures or glasses 
fixed instead of wainscots ; {k) the glass in a window, or 
the doors and locks of a house, (Z) and such like, (m) 

So a term of years assigned to attend the inheritance 
does not go to the executor but to the heir, (n) 

So deer in a real authorized park, conies in a warren, 
and doves in a dovebouse, go with the inheritance to the 
heir. (0) 

So also if a man buy fishes and put them in his pond 
and dieth, in this case the heir shall have them and not 
the executors : but they shall go with the inheritance ; 
because they were at liberty, and could not be gotten 
without industry, as by nets, and other engines, (p) But 
if they are in a trunk or such like removeable receptacle, 
not being annexed to the land, they will go to the execu- 
tor and not to the heir, {q) 

These things are considered in law so necessary to the 
comfort and enjoyment of the estate, that the destruction 
of them is waste : as if a tenant for life of a park, vivary, 
warren, or dovehouse, kill so many of the deer, fish, game, 

(c) The termiiiation, loom^ is of {k) 9 Vern. 508. 
Saxon origin ; and signifies a limb or (/) 4 Co. 63. b. 

member ; so that an heir-loom is no- (m) See % Com. Dig. 280, 1. 5 Ed. 

thing else but a limb or member of (n) Jnie^ p. 854, 6. R. 2. Ca. Ch. 150. 

the inheritance, 2 Bla. C. 427. 1 60.b. That is, the equitable interest in 

(d)See ofile, p. 13. 8 Co. 2. 3 Atk. the term, for the legal interest of the 

89. assignee or trustee of the term Vill en 

(tf) 2 Bla. C.427« his death yest in his executor or ad- 

(f) 12 H. 7. 86. b. m'mistrator. 

(r) 21 H. 7. 86. b. 80H. 7. 13. b. (o) Co. L. 8. a. 1 Rol. 01d» 1. 59. 

(A) 1 Salk. 968. Semb. (p) id. ib. 

(0 4 Co. 64. a. (a) Com. Dig* 

ft 
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or dovesj that there are not sufficient left for the stores^ it 
is waste, (r) 

All trees standing and annexed to the land are also parcel 
of the inheritance^ and descend with it; as also all fruit 
g^rowing at the death of the ancestor : (s) but trees sold 
or reserved upon a sale^ as also emblements^ do not pass 
to the heir^ but to the executor, (t) 

So the charters, deeds of title, court-rolls and other evi- 
dences of the lands, together with the chests also in which 
they are preserved, descend to the heir, in the nature of 
heir-looms, and do not belong to the executors ; (u) for 
without these muniments and documents to establish his 
claim to the inheritance, the heir would^ as far as his evi- 
dence of that claim could extend, have a mere possession 
without any possibility of shewing that it was attended 
also by the right of possession and of property. 

Though heir-looms are thus generally speaking such 
things only as are annexed to, and necessary to the enjoy- 
ment of, the estate ; yet there are' also some things totally 
distinct from it which by special custom are allowed to 
go to the heir in preference to the executor. 

Thus if a nobleman, knight, esquire, &c. be buried in 
a church, and have his coat, armour and pennons with his 
arms, and such other ensigns of honour as belong to his 
degree or order, pet up in the church, or if a grave-stone 
or tomb be laid or made for a monument to him ; in this 
case although the freehold of the church is in the parson, 
and these things are annexed to the freehold, yet the par- 
son or any other person cannot take away or deface them, 
but is subject to an action by the heir, or his heirs in 
the honour and memory of whoae ancestor they were set 
up. (x) 

(r) I lost 53. a. 8 £tf. 304. 1 Cru.D • heir has a property in the moDameats 

I'S* and escutcheons of his ancestors* yet 

(t) See S Com. D. 88 1 , 298. he has none in their bodies or ashes ; 

(<) 8 Com. D. 879. 890. nor can he bring any civil action 

(«) Com. Dig. «< Charters**' Bro.Ab. against such as disturb their remans. 

" Chattels," IS. 8Bla.C.489. 

(s) Co. L. 18. b. But though the 
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So also pews in the church are in the nature of heir* 
looms^ and may descend by custom immemorial from the 
ancestor to the heir, (y) 

And when an antique horn had immemorially gone with 
the estate^ and had been delivered to the plaintiff's ancestors 
to hold their land by, it was decreed that it should go with 
the land as an heir-loom, (z) 

In some places chattels as heir-looms, as the best bed^ 
table^ pot, pan, cart, and other dead chattels moveable, 
may go to the heir; and the heir in that case may have 
an action for them at common law, and shall not sue for 
them in the Ecclesiastical Court : but the heir-loom is due 
by custom, and not by common law (a) 

And by special custom in some places, carriages, uten- 
sils, and other household implements, may be heir-looms ; 
but such a custom must be strictly proved, (b) 

It was held by Lord C. J. Holt, that a jewel cannot be 
an heir-loom, but only things ponderous, as carts, tables, 
&c. : (c) but the ancient jewels of the Crown are con- 
sidered in the nature of heir-looms, as incident thereto, 
and as necessary to the support of the dignity and kingly 
appearance of the fearer of it. (d) 

Heir-looms ca^^f^^e devised away from the heir by 
will, for such a des^ is void even by a tenant in 
fee simple. Thu^pfays Lbrd Coke, '' if a man be seised 



(y) 3 Inst. 80fi. 13 Co. 105. Com. 
Dig. The right to sit in a particular 
pew iQ a church arises either from 
prescription as appurtenant to a mes- 
suage, or from a faculty or frraot 
from the ordinary, for he has the dis- 
position of aU pews which are not 
claimed by prescription. Gibs. Cod. 
891. Christ n. (3.) 8 Bla. C. 489. 

(«) Pusey V. Pttsey, 1 Vem. 873. 

(a) Co. L. IS. b. 

(*) /if. i». and 185. b. Mr. Black- 
stone remarks that a similar custom 
prerails in the duchy of Brabant; 
where they rank certain things move- 
Able among those of the immoTeable 

s2 



kind, calling them by a yery particu- 
lar appellation, predia volantia, or 
volatile estates c such as beds, tables, 
and other implements of farniture, 
which, as an author of their own ob- 
serres, (Stockman De Jure Devolur 
UonUy c. 3. t. 86.) Dignitatem Mam 
nacta iunt^ ul vWu, i^lvii et adibuit^ 
aUUque prtedHi, comparentur t quod 
ioUdiora mobiUa ipM tedibue ex desti- 
natiene patriMfamiUa» eok^erere vide- 
antur^ et pro parte ipiarum tedium 
aelimentur. See 8 Bla. C. 48S. 

(c) Lord Petre v. Heoeage, 1 Ld. 
Raym. 788. 

(if) See po$t. p. 869, tit. << Crown.** 
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of a house^ and possessed of divers heir-looms^ that by 
custom have gone with the house from heir to heir 
and by his will deviseth away the heir-looms^ this devise 
is void ; for as Littleton (sect. 287.) saith, the will tak- 
eth effect after his deaths and by his death the heir- 
looms by ancient custom are vested in the heir^and thelaw 
preferreth the custom before the devise :" (d) and though 
the owner might during his life have sold or disposed of 
them, (e) as he might of the timber of the estate^ since, 
as the inheritance was his own^ he might mangle or dis* 
member it as he pleased^ yet they being instantly Tested 
in the heir, the devise (which is subsequent, and not to 
take effect till after his death,) shall be postponed to the 
custom, whereby they have already descended upon the 
heir. (/) 

But though heir-looms are thus due by custom and 
not by common law, and as chattels cannot therefore be 
subjected to the same restrictions in regard to alienation 
as are allowed in respect of real property ; (g) yet per- 
sonal property may be devised or limited in strict settle- 
ment to one for life, with remainder to sons and daughters 
in tail, so as to be transmissible like^.^r-looms ; but the 
goods will be the absolute property of (the first tenant in 
tail, and be conformable to all the other rules concerning 
executory devises, and cannot be reiiiered unalienable 
longer than lives in being, and twenty-dne years* after; (A) 
and upon the death under age of such first tenant in tail, 
the property so devised, as heir-looms, will pass to his per- 
sonal representative, (t) 

(d) Co. L. 185. b. See 18. b. 1 Ves. 196. 2 id. lei. 977. S Atk. 347. 

(e) See the case of Warter v. War- Harg. n. 7. 18. b. (109.) Co. L. 

tcr, 2 Brod.and B. 349. (0 14 Ves. 478. 1 Bro. C. C. 274. 

(/) 2 Bla. C. 429. $ Id. \0i. Thomas ed. Co. L. 18. b.a. 

(g) See ante^ p. 256. 
(k) See Barnard, 1( Ch. Rep. 54. 
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THE King of England holds his kingdom by descent 
upon which his succession is attendant, {a) 

The grand fundamental maxim upon which the jw 
Corona or right of succession to the throne depends is this 
" that the Crown is, by common and constitutional custom, 
hereditary ; and this in a manner peculiar to itself, but 
that the right of inheritance may from time to time be 
changed or limited by Act of Parliament, (which was 
the case at the Revolution, A.D. 1688.) under which limit- 
ations the Crown still continues hereditary.'' {b) 

The above maxim renders itself into four propositions : 
—1st, That the Crown is hereditary. 2dly, That it is 
hereditary in a manner peculiar to itself. 3dly, That the 
inheritance of the Crown is subject to limitation by par- 
liament. 4thly, That when the Crown is so limited, it is 
hereditary in the new possessor. 

Ist. The Crown t$ hereditary. If a King, having a 
defeasible estate, dies seised, the descent tolls the entry of 
him who has the right, which could not be, if the title of 
the successor was by succession^ and not by descent ; (c) 

(a) Calvin. 7. Co. 10. b. Com. Di^. on Prerog. 
Roy. (A. 1.) - (c) 6 Com D. S45. 7 Co. 11. a. Cal- 

(») 1 Bla. Com. 191. See ChiUjr Jun. vin. 
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and immediately upon the demise of the King the title of 
his successor is complete by descent without any corona- 
tion or other formal reco^ition of his claim : (d) from 
whence flows the maxim of the English law^ that the 
King never dies ; (e) his political existence being never in 
abeyance or suspended, (f ) 

2ndly . The Crorxm is hereditary in a manner peculiar 
to itself. 

The rules of descent as chalked out by the common 
law in the succession to landed estates may be said to be 
generally applicable to the descent of the Crown, but with 
some few exceptions, (g) 

Thus the Crown lineally descends to the issue of the 
person who last died actually seised in infinitum : but does 
not lineally ascend. (A) 

So the male issue are admitted before the female ; and 
the right of primogeniture among the males is strictly ad- 
hered to. (i) 

But the general rule that the females shall inherit alto- 
gether does not apply, (j) Therefore if the King dies 
without issue male^ having several daughters^ the des- 
cent of the Crown shall be to the eldest daughter only. 
So if he dies without issue or brother^ having several 
sisters^ it shall go to the eldest sister only ; for the neces- 
sity of a sole and determinate succession is as great and 
evident in the one sex as the other. (/:) 

And by statute^ '' the kingly oflice of this realm^ and 



{d) CaWin's case, 7 Co. 10. b. 18. SO. 
6 Co. S7. Plowd. 2 IS. S Inst 7. 
Bale. P. C. 101. See Post. R. 189. 1 
Bla. C. 195. .869. 1 Wood. 73. Cb. R. 
IK 5 Bac. Ab. 491. Some b^in 
his reign on tbe day on wbicb bis aa« 
cestor died. . 1 And. 44. Bend. 79. 
And tberefore bigh treason may be 
committed as well before as after tbe 
coronation. 7 Co. 1 1 . a. 

(r) Therefore if lands are given 
to tbe King by detrd enrolled witb- 
out tbe words hrin tr iucceuon, 



yet a fee simple passetb, for tbat in 
jadgment in law be never dies. Co. 
Litt. 9. 5 Bac. Ab. 491. Plow. t50. 
Jenk. S09. 271. 

(/) 1 Bla. C. 249. Cbitty Jua. Pre- 
rog.5. 11. 

(g)5 Bac. Ab. 491. 

(A) Canon 1 . ante, p. 46. 

(0 Canon 2. and S. «iittf, p. 70. 79. 

(J) Canon 3. ante^ p. 75. Co. LilU 
15. b. 165. 

{k) Id. ib. 2 Bla. Com. 216. 
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all prerogative^ royal power^ authorities^ and jurisdiction 
thereunto annexed^ being invested in either male or female^ 
are declared to be as absolutely invested in the one as the 
other. (I) 

Again the doctrine of representation prevails in the des- 
cent of the Crown ; whereby the lineal descendants in 
infinitum of any person deceased stand in the same 
place as their ancestor, if living, would have done, {m) 

So on fiiilure of lineal descendants the Crown goes to 
the next collateral relations of the late King ; provided 
they are lineally descended from the blood royal, that 
is, from that royal stock which originally acquired the 
Crown, (n) 

But the rule of possessio fratris (o) does not apply to 
the descent of the Crown and its possessions : neither is half 
blood any impediment in such case ; for the brother of the 
half blood shall be preferred to the sister of the whole 
blood in the enjoyment of the Crown, as the most capable 
person of the two, by the advantages and prerogative 
of his sex, to discharge the important and weighty busi- 
ness of the Crown : (p) provided only that the one ances- 
tor^ from whom both are descended, be that from whose 
veins the blood royal is communicated to each, (q) Thus 
Lord Coke says, (r) if the King hath issue a son and a 
daughter by one venter, and a son by another venter, and 
purchaseth lands and dieth ; and the eldest son enter and 
dieth, the daughter shall not inherit these lands, nor any 
other fee simple lands of the Crown, but the younger bro- 
ther shall have them. 

3dly. The inheritance of the Crown is subject to limita- 
tion by parliament. 

The doctrine of hereditary right by no means implies 



(0 1 Mary, st. 3. c. 1. s. 3. See Hale (jp) Co. L. 15. b. 5 Bac. Ab. 553. 

Hist. P.C. 101. Plowd. S43. 8 Bla, C. 833. Lofit 

(m) Canon 4. ante^ p. 81. I Bla. 398. ^ 

Com. 194. {h) 1 Bla. C. 195. 

(It) Canon 5. anUy p. 88. Id. (r) Co. L. 15. a. 

(«) Canon 6. ante^ p. 114. 118. 
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an indefeasibk right to the throne. It is um]U6Stionably 
in the breast of the supreme legislative authority of this 
kingdom, (the King and the two Houses of Parliament^ 
to defeat this hereditary right of succession ; and by par- 
ticular entails, limitations, and provisions, to exclude the 
immediate heir, and vest the inheritance in any one dse. 
This is strictly consonant to the spirit of our laws and 
constitutions ; as may be collected from the frequent re- 
currence in our statute book of the expression, '' the King's 
majesty, his heirs, and successors ;" the word '' heirs" re- 
ferring to an implied inheritance or hereditary right gene- 
rally subsisting in the royal person, and the word " succes- 
sors" clearly implying that the ordinary course of inherit- 
ance may be broken through, and distinctly denoting that 
there may be a person who may be the successor^ without 
being the heir of the King, (t) 

4thly. When the Crotvn is so limUedj it is hereditary w 
the new possessor. 

However the Crown may be limited, changed^ or trans- 
ferred, still under such limitations it retains its descendible 
quality, and becomes heredi(|iry in the wearer of it. And 
hence the King is said never to die, in his pohtical capacity^ 
because upon his natural death the King,that is, the poMtical 
King, survives in his successor : for the right of the Crown 
vests^ €0 instantly upon his heir; either theA^eres nalusj if 
the course of descent remain unimpeached, or [the hisres 
factus, if the inheritance be under any particular settle- 
ment, (w) 

Mr. Blackstone has given an admirable illustration of 
these four maxims of succession to the Crown, by an his* 
torical sketch of the several successions to the Crown 
of England, the ancient doctrines, and the several Acts 
of Parliament that have passed relative to the subject 
under discussion, (x) Formerly the descent was absolute, 
and the Crown went to the next heir without any restric- 

(I) 1 Bla. Com. 196. (x) lb, 197. et. ieq, 

(»)/M90. 
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tioa: but now^ upon the new settlement 13 and 1^ W. 3. 
c. 2. (which is the last limitation of the Crown that has 
been made by Parliament) the inheritance is conditional ; 
being limited to such heirs only^ of the body of the. Prin- 
cess Sophia^ as are Protestant members of the Church 
of England, and are married to none but Protestants. (^) 
In this middle course consists the true constitutional no- 
tion of the right of succession to the imperial crown of 
these kingdoms. The two extremes through which it 
carefully steers are equally detrimental to those ends for 
v^ich societies were originally framed^ and continue to 
exist. On the one hand the elective monarchy^ where the 
head of the state may by express law be deposed^ perhaps 
even punished, by his subjects, and which may thus in 
theory sound like the perfection of liberty, will in practice 
be ever found productive of tumult, contention, and anar* 
cby : while, on the other hand, a divine indefeasible here* 
ditary rights supported by the doctrine of unlimited pas* 
sive obedience, must be the most slavish and odious of 
all governments. But the hereditary right which is by 
our laws vested in the royal stocky is so closely connected 
with those liberties which are equally the inheritance of 
the subject as to form by their union a constitution, in 
theory the most beautiful, in practice the most approved, 
and it is' to be hoped in duration the most permanent., {z) 



(y) By 1 W. and M. st.2.c. 2. it is pro- 
vided, (& 9.) *' that every person that 
shall be reconciled to,or hold commu- 
nion withy the see or church at Rome, 
or shaH profess thePopish religion; or 
shall marry a Papist,shall be incapable 
to inherit or enjoy the Crown of this 
realm and Ireland; aud in such case 
the people shall be absolved of their 
allegiance, and the Crown shall des- 
cend to such persons, being Protest- 
ants, as should have inherited the 
same, in case the person so reconciled 
&c. were dead." 

And by s. 10. that " every king 
and (fiicen who sliall come to and suc- 
ceed in the imperial Crown of this 



kingdom, shall on the first day of the 
meeting of the first Parliament, next 
after his or her coming to the Crown, 
sitting on the throne of the House of 
Peers, in the presence of the lords 
and commons, or at his or her coro- 
nation, before such person at shaU 
administer the coronation oath, attbe 
time of taking the said oath, (which 
shall first happen,) make, subscribe, 
and repeat the declaration mentioned 
in the statute 30 Car. 2. for preser- 
ving theKing^s person and government 
by disabling Papists from sitting in 
cither house of Parliament. 
(z) 1 Bla. C.21S. 
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The King in his regal capacity cannot be a minor : so 
that grants, leases, &c. made by him^ though under age, 
bind presently, and cannot be avoided by him, either du- 
ring his minority, or when he comes of age ; for the po- 
litic rules of government have thought it necessary, that 
he who is to govern and manage the whole kingdom 
should never be considered as a minor incapable of gty- 
verning himself and his own affairs, (a) 

However it has been usually thought prudent, where 
the heir apparent has been very young, to appoint a pro- 
tector, guardian, or regedt for a limited time : but the 
very necessity of such extraordinary provision is sufficient 
to demonstrate the truth of that maxim of the common 
law, that in the King is no minority. (6) 

It has been said that the King may purchase lands to 
him and his heirs ; and that such lands, as also lands des- 
cending to him from an ancestor, shaU go to his heir in 
case he is removed from the royal state, (c) 

And it is laid down by Lord Hale, that '' purchases 
made before accession of the Ci*own, or descents from 
collateral ancestors, after descent of the Crown, \Q%i in a 
natural capacity ; and therefore in the re-ademption of 
the Crown by Edward the Fourth., there was a special Act 
to give to the King all the possessions of Henry the Sixth. 

But such lands are qualified and affected differently 
from those of other persons. They will pass hy letters 
patent only, aud without livery ; and the grants of them 
shall not be affected by nonage et similiter, (d) 

Lord Coke says that all the lands and possessions whereof 
the King is seised /tire Corona shall secundum jus Corome 
attend upon the Crown ; and therefore, to whomsoever 
the Crown descends, those lands and possessions descend 
also; and that the lands and the Crown are concomUan' 
tia, (e) 

(a) Dyer 209. pi. 82. Plow. 809. (c) Plow. 234. in case of Wilson v. 
Case of the Duchy of Lancaster, Co. Ld. Berkley. 

Litt. 4S. 5 Co. 27. Raym. 90. 5 Bac. (d) Co. L. 15 b. n. 4. 

Ab. 494. (^)Co. L. 15 b. 7 Co. 10. 12. in 

(b) I Bla. C. 246. and noU (b). Calvin's case, 9 Co. 123. 
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Therefore^ if the King purchase lands to him and his 
heirs^ he is seized thereof /wre Coranie : i fortiori when he 
purchases lands to him^ his heirs and successors. (/) So 
if lands in gavelkind (g) descend to the King and his bro- 
ther^ the King shall take one moiety^ and his brother the 
other : but if the King dies^ his moiety shall descend to his 
eldest son^ and not according to the rules of descent in 
gavelkind ; for the King was seised of his moiety jtirc Co- 
roTKBj therefore it shall attend the Crown^ and conse- 
quently go to the eldest son. (A) 

And a man who is King by descent of the part of his 
mother^ (i) purchases lands to htm and his heirs^ and dies 
without issue^ this land shall descend to the heir on the 
part of the mother ; though in the case of a subject the 
heir of the part of the father should have them. So if 
an usurper purchase lands^ and the right heir resume the 
Crown, he shall have the purchase ; and, e converso, an 
usurper shall have the purchases made by a rightful King, 
so long as he has the Crown, (k) 

So that the King can have nothing in his natural ca- 
pacity, unless in right of his duchy, or an estate tail, by 
the statute De Donis ; and duchy lands would now be in 
the Crown, {I) if not kept separate by the statute 1 H. 4. 
which provides that when the duchy lands come to the King, 
they shall not be under such government and regulations^ 
as the demesnes and possessions belonging to the Crown ; 
for the Act says, quod taliter^ et tali modo et per tales offi- 
ciares et ministros guhementur, ac si ad cvlmen dignitatis 
regi(e assumpti minimi fmssent. (m) 

The treasure and other valuable chattels are so neces- 
sary and incident to the Crown, that in case the King 
dies, they shall go with the Crown to the successor, and 

if) Co. L. 16 a. (Ar)/ft. n. 4. 

{g) Sec ante, p. 1 74. O 7 Mod. 78. 

(/i) Plow. 205 a. Co. L. 15 b, C»») Raym. 90. 
(i;Co. L. 15 b. 
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not to the executors* (») The ancient jeweb of the 
Crown also are heir-looms^ and shall descend to the snc- 
cessor^ and are not devisable by testament : (o) but it hath 
been said that the King may dispose of them in 
by letters patent, {p) 

(fi) 1 1 Co. 98. £ Roll. Ab. S II. (^) Cro. C«r. S44. 

(«} Co. L. 18 b. 
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BESIDES the estates or interests which we have hi- 

• 

therto considered^ and which are under the controul and 
direction of the common and statute law^ there are certain 
interests in land^ or relating to land^ of which the courts 
of law do not take cognizance^ and which are solely under 
the guidance and protection of courts of equity ; and in 
the contemplation of such only are considered as real pro- 
perty. 

"Of this nature are Trust Estates — Equities of Redetnp- 
tion — ^The Benefit of Contracts— and. Money considered 
as land. 

Of TVust Estates. It may be laid down as a general rule 
that they are descendible in the same manner as legal ones, (a) 
And thus in the case of Phillips v. Brydes, Lord Alvanley 
remarked that ^^ equitable estates are to be held perfectly 
distinct and separate from the legal estate. "They are to 
be enjoyed in the same condition ; entitled to the same 
benefits of ownership ; disposable, devisable, and barra- 
ble, exactly, as if they were estates executed in the party ; 
and the persons having them may, without the interven- 

(a)S6eSGru. Dig. 361. 
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tion of the trustees or the possibility of their preventing;' 
them from exercising their ownership, act, as if no trus- 
tees existed^ and this Court (the Court of Equity) will give 
validity to their acts. And where I am told that legal 
and equitable estates cannot subsist in the same person, 
it must be understood always with this restriction^ that it 
is the same estate in equity and at law. (6) 

But where two estates or titles, the one legal and the 
other equitable, descend upon the same person^ they witi 
become united, and the equitable shall follow the line of 
descent, through which the legal estate descended. Thus 
in the case of Goodright d. Alston v. Wells, (c) Serjeant 
Selby agreed for the purchase of an estate, and paid for it, 
but died before any conveyance was made, having by his 
will devised all his real and personal estate to bis wife, in 
trust to maintain and educate his son, until he should at- 
tain the age of twenty-one years ; and afterwards in trust 
to convey all the rest of his real estate to his son and his 
heirs. After the testator's decease,' the estate was con- 
veyed to Mrs. Selby the widow, who died before the son 
attained his age of twenty-one years, which he however* 
afterwards attained, and died without issue and intestate, 
having been always in possession of the estate after the 
death of his mother. The question was between the 
lessor of the plaintiff as heir at law on the part of the mo- 
ther to the legal estate, and the defendant as heir on 
the part of the father, to the equitable estate, and was 
decided in favour of the plaintiff. Lord Mansfield 
(with whom two other of the Judges agreed in opi- 
nion, though one differed,) said in this case Serjeant 
Selby, after his purchase, was owner of the equitable es- 
tate, and had a right to go into Chancery to compel a 
conveyance. After his death the vendor conveyed to the 
widow, which conveyance, on the condition of the son's 
living till twenty-one, and making a certain provision for 
her, was to be absolutely in trust for him. He outlived 

{b) 3 Ves. 127. (c) Doug. T71. 
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his mother ; and^ on her deaths the trust estate was com- 
pletely vested in him^ the subsequent limitations in the 
will being on contingencies which never happened, and 
the legal estate descended to him from her. The ques- 
tion ia^ To whom the whole estate descended on the death 
of the son ? If it descended from the mother, the lessor 
of the plaintiff takes as heir at law. But it was con- 
tended that^ though he is heir^ there is a trust for the 
maternal heirs ; and it was said to be settled^ that the 
Court will not suffer a trustee to recover in ejectment^ 
against the cestui que trust. A case so circumstanced^ in 
every particular^ probably never existed before, and per- 
haps never may happen again. But cases must often 
have happened on which the general question would arise ; 
viz. whether, when a cestui que trust takes the legal es- 
tate, possesses under it, and dies, the legal and equitable 
estate shall open on his death, and be severed for the dif- 
ferent heirs ? Consider it, first, upon authority ; and, se- 
sondly, upon principle. — 1. No case has ever existed 
where it has been so held ; none where the heir at law 
of one denomination has, on the death of the ancestor^ 
been considered as a trustee for the heir at law of ano- 
ther denomination, who would have taken the equitable 
estate^ if that and the legal estate had not united. 2. On 
principle, it seems to me impossible ; for the moment they 
both meet in the same person, there is an end of the 
trust. He has the legal interest, and all the profits by his 
best title. A man cannot be a trustee for hiipself Why 
should the estates open upon his death f He may dispose 
of the whole as he pleases ; and, if he does not^ there is 
no room for Chancery to interpose, and the rule of law 
must prevail. Qudcunque via data therefore the lessor of 
the plaintiff is entitled. If the question is doubtful, then^ 
in this Court, the legal right must prevail ; and, if the 
weight of opinion and argument is, that the legal estate 
must draw the trust after it^ the case is still stronger 
against the defendant.'' 
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If a man seised in fee^ ex parte matemdy before the 
Statute of Uses, had conveyed to himself in fee, and died 
seised of the use, a Court of Equity considered the use ' 
or beneficial ownership to belong to the person wba 
would have been heir to the legal seisin, in case the legal 
seisin had remained with the former owner, (d) Thus 
the maternal heir, or other heir of the person by whom 
a conveyance had been made to the use of himself in fee, 
would on a bill for an execution of the use or trust, by a 
reconveyance, have been preferred to the heir of the per- 
son who had made the conveyance. In other words^ the 
heir to the seisin, and not the general heir or heir to the 
person, was considered to be entitled on the ground, that, 
in equity, the ownership was not substantially changed ; 
and it is on this principle that trusts and equities of re- 
demption at this day follow the same course of descent^ 
which would have governed the legal estate if that estate 
had remained with the grantor or mortgagor, (e) 

An Equity of Redemption arises thus : — When a man bor- 
rows of another a specific sum of money, and grants to him 
an estate in fee,(/) on condition that if he (the mortgagor^) 
shall repay the mortgagee on a certain day mentioned in 
the deed, then the mortgagor may re-enter on the estate 
so granted in pledge ; or that the mortgagee shall re- 
convey the estate to the mortgagor. In this case the 
land which is so put in pledge, is by law, in case of non- 
payment at the time limited, for ever dead and gone from 
the mortgagor ; and the mortgagee's estate in the lands 
is then no longer conditional, but absolute, (g) 

But Courts of equity duly weighing the true nature and 
essence of the, contract by which the land is pledged for 
securing the loan, and being impressed with the unreason- 
able profit which would accrue to the mortgagee, and the 



(d) See Abbot v. Burton, 1 1 Mod. personal representatives of the morl- 

1S1. g^^^r* and would not descend to his 

{e) See 8 Prest Abst. 437. bcirs. 2 Prest Ab. 427. 437. 3 t5. 289. 

(/)Tbe equity of redemption of (^r) 2 Bla. C. 157, 
chattel Interests would deToWe on tbe 
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unjiifit im^^oaition which would arise from the distress of 
the mortgagor, were the estate to be forfeited according 
to the tenor and strict letter of the law, have interposed 
their authority, and conferred upon the mortgagor a 
right or power t^ redeem his estate within a certain 
time, (k) on r^aying tp the mortgagee the principal m^-» 
ney borrowed with the interest and costs incurred by hii 
default in payment of the money tit the time originally 
specified in ike contract. 

This is termed an equity of redemption. It is iii' tbil 
eye of a Oourt of Equity an estate or title, and not meMiy 
a truat, from ^hiqh in many respects it diffiisrs materially: (t) 
it is, as it were, the fee-simple of the land ; (k) or, as 
Sir Matiiiew Hale defines it, an equitable right inherent in 
the land, binding all persons in the pos^^ (2) that is, coming 
in paramount to, and not under the title of the mortgagee^ 
or otherwise ; and he says that in that respect it diffenr 
from the truat, which is collateral to the land, and cre- 
ated by the contract of the party, who may provide for 
the execution of it ; and, therefore, one who comes in 
in the past, and by a title paramount, as tenant by the dur-^ 
tesy, or lord by escheat, of the mortgaged estate shall be 
liable to it. (m) 

This right of redemption being still inheretit in the 
land until foreclosed will descend to and vest in the same 
persons as the la,nd itself would, in case (here had been 
no mortgage or incumbrance whatsoever, (n) It is not 

(ft) Aaeqaitj of redeinption conti- in the per privity of estate Is reqni^ 

DuesprtiR4/>ft>opeiinntilactQalfore- aite; to claims in the poiift is not 

closure. Ridg^w. Rep. tiOO. i for as to Thus the heir in t^il comes in not .by. 

length of time the mortgagor is enti- descent from his ancestor or in the 

tied to be heard, and may set up perfhuiperformam ioni; that is, in 

iQaiiy ^efepceB to excuse for lapse of the paH^ by a title paramount to the 

time. % Powell Mort 338. estate of his ancestor, napely, by the 

(0 Per Ld. Eldon, Tucker v. Thrus- deed of gift which settled the entail, 

ton, 17 Ves. 133. See ante, p. 155. 2 FoweU 851. 5 £^. 

(k) Per Ld. Hardwicke, I Sir W, Bl. (B.) 1 Cru. Dig. 3S9. 

R«P. 146: (m) See 1 Bla. R. 145, 8 Powell 

(0 Claims in tbe.j9cr and in the/90fl 337. 

may be thus distinguished s to claims (n) 5 Bac Ab. 88. Hard. 465, 

T 



274 Estates in Equity. [chap, xtiitj 

a new kind of inheritance separate and distinct from 
the original one, but the same inheritance descending* 
under the direction of another Court only. And there- 
fore if a man seised in fee, ex parte matemd, (o) makes 
a mortgage in fee, the equity of redemption shall descend 
to the heir ex parte matemd, the person who would have 
taken the legal estate in case the mortgage had not beea 

made, (p) 

So also the equity of redemption wiD in its descent fol- 
low the nature of the land as to the legal estate. There* 
fore, if borough-English lands are mortgaged, the equity 
of redemption will descend to the youngest son to whom 
the lands descend. And in mortgages of gavelkind ; as 
the land will descend to all the sons equally, the equity of 
redemption descends to all likewise, (q) 

It is said by Mr. Watkins in his Principles of Con- 
veyancing, (r) that a person cannot be seised of an equity 
to an use. But it appears to be clearly settied that, in the 
contemplation of a Court of Equity, there may be a seisin 
of an equity of redemption ; or at all events that there are 
certain acts, the exercise of which will have the same ef- 
fect in equity as an actual corporeal seisin would in the 
consideration of the courts of law. Thus in the case of 
Burgtisis V. Wheate, {$) Lord Mansfield, C. J. observed 
that 'Hhe equity of redemption was the fee-simple of the 
land ; that it would descend ; might be granted, devised, 
and entailed ; and that such equitable entail might be 
barred by a common recovery ; which proved that it vras 
such an estate whereof, in consideration of a Court of 
Equity, there might be a seisin ; for without such a seisin 
a devise of it could not be good.'' And so Lord Hard- 
wicke said that an equity of redemption could not be con- 
sidered as a mere right only, but must be taken to be 
such an estate whereof there might be a seisin ; (<) and 

(•) Sm Mto, p. ISl— 135. (i) 1 Eden. Rep. 925. Bla. R. 121. 

(p) Sea mmte, p. f 70. S. C. 

(f ) f Ves, 304. (0 Cfts|K>nie v. Scarfe an^ In^lis. 

<r)P.70. C«. teinp^flardw. 399. lA<k.603. 
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that actual possession clothed with the receipt of the rents 
and profits was the highest instance of an equitable seisin. 
So also in the case of Cholmondeley v. Clinton^ (u) it was 
considered clear^ that there might be what was deemed a 
seisin of an equitable estate^ although there might not be 
any disseisin of it^ because the disseisin must be of the 
entire estate^ and not of a limited and partial interest in it^ 
and because a tortious act could never be the foundation 
of an equitable title. And Mr. Preston remarks^ (x) that 
although '' equitable estates are not within the operation of 
the statute of Uses ; yet uses declared on a conveyance of 
the equity of redemption^ or any trust or other equitable 
seisin^ are considered as governing the ownership^ so that 
the releasees Are treated as mere conduit pipes^ whose con- 
currence in future conveyances will be wholly unneces^ 
sary.'* 

A seisin being thus established^ there may^ it should seem^ 
of an equity of redemption^ as well as of a trusty be a 
possessio Jratris. (y) But there must have been some act 
done by the elder brother equivalent, in the eye of the 
court of equity, to a seisin or possession, so as to autho-* 
rize the claim"* of the sister. Thus the receipt ,of the 
rents or bringing a bill for redemption will amount to a 
seisin^ according to the case of Penville v. Luscombe, (z) 
where Sir Joseph Jekyll, Master of the Rolls, said '' that 
in order to make a possessto Jratris of an equity of re- 
demption, or mortgage in fee, the elder brother should 
have brought his bill against the mortgagee, or the mort- 
gagee should have paid him the rents and profits of the 
estate. And therefore where a father Bad made a mort- 
gage in fee, and died after forfeiture, leaving a son and 

(11)8 Meriv. S57, (y) I Co. 121. b. « p. Wras. 713. 

(*)Bd.afWatk. Conv. 119. Aad Hard. 488. 491. S Com. Dig. Chanc. 

ID the Qttalification Act, the words Gilb. U. «8. n. 1 Sand. Uses and T- 

** seised in law or in equity , ''shew that 217. But see Co. L. 805. a. n. 1 . s.2(. 

thae may be a seisin of an equiUble Casborne v, Scarfe, I Atk. 603. 

as well as of a legal estate. See Shrapr (a) Moseley 79, 198. 1 Atk. 604. 



aell V. Vernon, 9Bro. G. C. 968. 
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a daughter by one wife^ and a son by another^ and the 
eldest son died without bringing his bill^ the equity of re- 
demption was decreed to the younger brother, under the 
idea that the elder brother not having received the rents 
and profits, or filed a bill against the mortgagee^ bad 
never obtained that constructive possession of the equity 
of redemption which was necessary to entitle the sister 
to inherit it. {a) The case of Penville v. Luscombe has 
been considered as establishing three propositions. I. 
That when there is a mortgage, and the mortgagor receives 
the rents of the estate, he is considered to have an 
equitable seisin. 2. That when the mortgagor does not 
receive the rents or otherwise assert his title, he is not 
considered to have an equitable seisin. And, 3. That when 
a person entitled to the benefit of a trust does not assert 
his right in due time, the trustee ceases to be a trustee 
for him, and becomes a trustee for the actual possessor. 
The mortgagee was trustee of the equity of redemption, 
in the first instance, for the eldest son : but on his death 
he became trustee, not for the heir of the person vvho 
once had the right, but neglected to assert it, but for 
the representative of the perspn to whom it had last be- 
longed, (ft) 

As an heir at law is regularly entitled to the benefitrof 
redemption, he is also entitled to the assistance of the per- 
sonal estate of the mortgagor for the purpose of redeem- 
ing the real ; according to the doctrine established in the 
Courts of Equity, that the personal estate in the hands 
of the executor shall be employed in ease of the heir, by 
whatever means the heir becomes indebted as heir ; for 
the personal estate having received the benefit by con- 
tracting the debt, and the real being considered only as a 
pledge for it, it is but reasonable that satisfaction should be 
made out of it ; (c) according lo the common rule qd 

(a) See also 7 Vin. Ab. 160. 1 Powell (b) Arg. by Butler Cholmond^y 0. 

Mortg. SSl. and notes to 5 Ed. by Clinton, S^Jac and Walk. 901. 

Coventry. Co. L. 14. b. 1 Co. 124. b. (r) S Cha. Ca. 5. 
Plowdf 58. 
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sentitcmmddum sentire debet et onus : and on this founda- 
tion it has been frequentty held, that if a man mort- 
gage lands and die, the personal estate of the mortgagor 
shall, in favour o^ the heir, be applied in exoneration of 

the mortgage, (d) 

Of Cdntracta. Where an ancestor enters into articles ot 
agreement for the purchase of an estate, and dies previous 
to the completion of the purchase, although such an interest 
is incapable of an actual seisin, and at law cannot be the 
subject of a descent, (e) yet, in consequence of the rule 
that equity looks upon things agreed to be done as actu- 
ally performed, (/) a Court of Equity will consider the 
vendor as a trustee for the purchaser or his heir, of the 
estate so agreed to be sold ; (g) and the purchaser as a 
trustee of the purchase money for the vendor : and the 
estate shall in the contemplation of such Court be deemed 
in such purchaser from the time of the execution of the 
articles of crfntract, so as to be capable of being devised 
by such ancestor, or inheritable by his heir, {h) 

An ancestor seised in fee (t) may by his agreement 



(rf) 8 Salk. 449. pi. 3. Pockley ». 
Fockley, 1 Vern. 36. King r. King, 
3r?. Wws. S6a. Oaltonv Hancock, 
« AUt. 485. Robinson v. 6ec,l Ves. 
«5l. Bari of Belvidcrc v. Rochfort, 
6 Bro. P. C. 620. Phillips v. Phillips, 
2 Brown CK Rep. «73. See 2 Powell 
Mortg^ 1W>. ad. by CoTentry. It has 
been held that this benefit shall not 
only extend to the heir at law or 
keere$ natus, but also to an h^et 
factufj Irom a presumption that it is 
the intention of the testator that he 
should have all the privileges of the 
hieret natu$. « Chaoc. C^. 84. And 
see Vern. 36. and 2 Powell Mortgages 

780. ei teq. 

(e) For on the completion of the 
contract by conveyance to the hair, 
such heir would undoubtedly take by 
purchase at common law; however 
be may be considered as in by des- 
cent by a court of equity. See Good- 



right ». Wells, Dougl.771. 

(/ ) Francis' Mai. M. 13. 1 Tr. 
Eq. c. 6. s. 9. Sec Callaway v. Ward, 
1 Ves. 318. And in consequence of 
this maxim, where a leasee insured his 
house, the lease expired, and he con- 
tractedfor a new lease, and the house 
was afterwards burnt down: Ihn 
office insisted, that al the time of 
burning it was not the plaintiflTs 
house : but Lord Ch. King, and sub- 
sequently the House of Lords, held 
otherwise. Printed Case, Dom. Proc. 

1730. Sugd. V. 154. n. (1.) 
(^)Sugd. V. 154. 

(W Green v. Smith, I Alk. ^T2. Pol- 
ler V. Potter, 1 Ves. 437. flinlon v. 

Hiuton, 2 id. 631. Shepp, T. 429. 

Greenhill v. Grcenhill, Prec. Ch, 320. 

Ungford v. PiU, « ?• Wms. W9. 

Sugd. V. andP. 154. 
(i) But the issue rf a tenant m tail 

is not bound to perform nn uncxe- 



af78 



Estates in Equity. 



[chap. XYni. 



bind his heir ; therefore if A. agrees to sell lands^ and re- 
ceives part of the purchase money^ but dies before a coa- 
veyance is executed, and a bill is brought against the 
heir, he will be decreed to convey ; and the moirey shaH 
go to the executor, especially if there are more debts 
than the testator's personal estate is sufficient to pay. (j) 

The effect of a contract for purchase therefore, if the 
same is such whereof a Court of Equity will decree a 
specific performance, (k) may be considered in two points 
of view : (Z) viz. 

I. As to the interest of the vendor. . 
, II. As to the interest of the purchaser. 

I. The effect of the contract, as far as regards the in- 
terest of the vendor and his representatives is : — 

1. To convert the land into money. Thus if A., having 
an estate in fee, contracts to sell to B., the interest of A. 
is, in the view of a Court of Equity, and according to the 
rules of that Court, converted into personalty ; and, if he 
die, his heir is considered as a trustee for the purchaser, 
and the executor of A. is entitled to the purchase monej.(fn) 

2. To revoke the will of the vendor in equity, though 
at law it will not have the same effect, (n) 

II. The effect of the contract as to the purchaser, 
is: — 

» I. That the land will belong to the purchaser from the 
time of the contract. Therefore, where A. contracts to 
sell his estate to B., and dies before the completion of the 
purchase, B. will be entitled as against the heir or devisee 
of A. to have a conveyance of the land : for though, as 



V 



cuted agreeroent for sale of the es- 
tate ( for the heir comes in under the 
statute 2)0 Donlv alone, and not as 
deriTingfrom his ancestor who con- 
tracted. Weal o. Lower, 9 Vem. 806. 
Fowel V. Fowel, Free. Ch.STS. Ross 
V. Ross, 1 Chan. Ca. 171. 1 Let. 830. 
(i) 8 Vem. 8 1 5. Ab. Kq. 865. And 
the same m]t applies to customary 
htm, 8 Ves. 640. 1 Bac. Ah. 105. 



{k) As to the circumstances onder 
which a Court of Equity wiU decree 
a specific performance, see Sugd. 
Vend. andPurch. 

(/) See 1 Prest Ahs. 67. 

(m) lb. 66. 

(n) Rider v, Wager, 8 P. Wms. S8t. 
Cotter 0. Layer, 14, 688. Knollys v, 
Alcock, 7 Ves. 564. And 8e« 3 Cm. 
Dig. U9. 
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just stated^ the will is revoked in eqaity by the contract^ 
yet the legal estate passes to the devisee by the will^ but 
he is bound to convey it to the person claiming under the 
equitable agreement, (m) 

2. That his interest in the land may be devised^ (n) 
and will even pass under the general words in a devise^ * 
^^ all my real estate :''(o) and even though the wiU were 
made previous to the day when the contract is to be car- 
ried into execution, {p) In cases where the purchaser 
makes a devise of the estate contracted for^ such disposi- 
tion of his equitable interest will continue lo be operative 
in equity^ even though he should take a conveyance of 
the legal estate subsequent to the date of his will^ unless 

a new modification of the. ownership be effected by such 
conveyance, (q) But the vnll of the purchaser^ in what- 
ever language or terms it may be couched^ cannot extend 
to pass the legal estate^ unless such will were made or 
republished subsequent to the execution of the convey- 
ance, (r) 

3. That^ unless so devised^ the right to the benefit of 
the contract will descend to his heir, (a) 

4. That where the purchaser dies before payment of 
the purchase-money^ the devisee in the one case^ and the 
heir in the other case^ (if the purchaser die intestate as 
to the estate contracted forj may call upon the personal 
representatives for payment of the purchase money out of 
the personal assets^ as for as there may be assets for that 

purpose. (0 And in the case of Coppen x;. Coppen^ ^ ^^ iLdto^ 
where a younger brother beyond sea having contracted ^ 

to buy a real estate of his elder brother^ made his will^ 
charging his estate with great legacies ; but the will was 
attested by only two witnesses ; and afterwards the testa- 

(m) 8 p. Won. 686. B. 8S8. And aee Sagd. Vend. 161/ 

(fi) 1 Cha. Ca. 39. Mod. 78. Sugd. on Powers, 146, 6, 7. 

(•) Selon V. Slade, 7 Ves. 265, S74 (tO See 1 Frest Ab. 66. 

18 Ves. 814. (») Gaskarth ». Lowther, IS Ves. 

(p) Greenhill o. Greenbill, Free. Ch. 107, and cute, p. 877. n. (h). 

380. (I) Ungford v. Pitt, 8 P. Wiil 668. 

(q) See Rawlins 0. Bitrgis, 8 Ves. & 
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« 

tar died wilbonl uMe.« leaving Iub elder broCker executor 
and heir at law : R Was held that he might retiin omt of 
tiie afisett the whole purchase laoney^ though eatkied 
again to the land as heir ; on the ground Aat wbere 
^eveilal rights coneiir in the same persda^ they are to be 
omtidered as if sereral. (ii) 

It is necessary, however^ as far as regards the distinct 
interests of the heir, and exeeator of the purchaser in the 
estate contracted for, that the contract most hare been 
bindiag upon the parties contracting, so thai the pnq^erty 
was oottverted in equity before the death ;{v) and that the 
parefaaser should either have accepted the title in his Kfo- 
tiDie, or that the vendor should be able to make out such 
a titk to the estate as a coart of equity wMdd have eoai- 
pefied the purchaser to accq>t (or) 

For if the title should prove defectivoj the purchaaer 
BOt having accepted the same, his heir at law or devisee 
will not be at liberty to wuve the objections to the title, 
so as to charge the personal estate of the purchaser with 
4}ie payment of the purchase money : (y) biit the executor 
or administrator may interpose and resist a specific per- 
formance on the ground of a defective title; and tVus 
keep the amount of the purchase-money as part of the 
personal estate^ instead of applying it for the benefit of 
the heir or devisee^ in performance of the contract. 

This was decided in the case of Broome v. Monck, (0) 
even where the purchaser had by his will directed the 
contract to be carried into execution, though without 
having in his lifetime accepted or approved the tide ; and 
yfet the executor successfully resisted the claim of having 
the purchase completed out of the personal estate, (a) 

(ti) Coppen V. CoppeD, 8 P. Wms. on for the esUte, and insisted on a 

891. specific performance, i PresL Ab. S7. 

(v) Bnckroaster v. Harrop» 7 Veg. for equity wiU not allow a ipcndor to 

841. See Attorney- General v. E'ay, set up his own had title as a hmt to a 

I Ve8.8S0. Lacon V. Mertins, SAtk. 1. specific performance. 

(x) See 1 Frost Abr. 66, 67. (s^ 10 Ves. 597. 

(jr) But the heir or devisee might (a) 1 Prest Ab. 67. 
themselves have (laid the price agreed 
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Of Money, considered as Land. It is a principle of 
oar conrts of equity that any thin^ which is agreed to be 
done fihalt be considered as actually performed, (b) 

Therefore^ where money is covenanted or agreed to be 
laid out in land^ equity^ whose duty it is to enforce the 
execution of agreements^ wiH look upon the money as 
real estate which will descend to the heir ; (e) and this 
rule of equity applies not only to money covenanted or 
agreed, as between party and party, but also to money 
devised, or directed by will to be laid ont in land, (d) 

Thu«, in the late case of Angerstein v, Martin, (e) 
♦fhere a testator having devised lands to a man for life, 
remainder to his children in strict settlement, directed the 
residue of his personal estate, subject to the payment of 
debts and legacies, with all convenient speed to be laid 
out in the purchase of land to be settled forthwith to the 
same uses ; with a proviso, that until the trust-monies 
should be laid out, they might be invested upon. Govern- 
ment or real securities, the dividends and interest of which 



{h) Francises Maxims, M. liii. 

(c) Babingtoo v. Greenwood, 1 P. 
Wms. 6S2. Lechniere v. Earl of Car- 
ttsle, S P. Wms. 211. Forrest, 90. 
Bdwards V4 CoiiBtefs of Warwick, 2 P. 
Wms. 171. Chaplin r. Horner, 1 P. 
Wms. 48S. Scudamorev. Scudamore, 
Free. Cha. 543. Hancock v. Hancock, 
1 JBq. Ga. Abr. I5S. c 8. Knighl v. 
Atkins, 2 Vern. 20. Lingen r. Sow- 
ray, 1 P. Wms. 172. Upon this prin- 
ciple it was held that the personal 
estate 0f a man who, in consideration 
of marriage with an orphan of a citi- 
zen of London, had covenanted to 
take up his freedom of the city, 
alwifld be divided according to the 
custom, though the covenant was not 
performed. Frederick v. Frederick, 
1 P. Wms, 710. By this custom, if a 
freeman of London died, leaving a wi- 
dow and children, bis personal estate, 
after payment of his debts* and de- 
duction of the cu^iiiary allowance 



for his funeral and the widow's cham- 
her, was by the custom to be divided 
into three equal parts, and disposed of 
as follows, — one third part to the wi- 
dow, anothw third part to the chil- 
dren unadvanced byhim in his lifetime, 
and the other third part such freeman 
might dispose of by his will as he 
pleased : but, if he had not any wife, 
but left children, the half of his per- 
sonal estate belonged to his children, 
and the other half the freeman might 
dispose of. But now by 1 1 Qeo. I. 
c. 18. s. 17. all persons freemen of the 
city are at liberty ** to give, devise, 
will, and dispose of his and their per- 
sonal estate and estates to such per- 
son and persons, and to such use and 
uses as he or they shall think fit'* 

(d) Sweelspple v. Bindon, 2 Vers* 
596. 

(«) 1 Turner's Rop. 232. < and see 
Hewitt t). Morris, 14. i». 241. 
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were to ^o and be paid ag the rents of the lands to be pur- 
chased would go and be payable ; and a large portion of 
the testator's personal estate^ not required for, the pay- 
ment of debts and legacies^ being invested in the fiinds 
and upon securities carrying interest^ it was held that the 
tenact for life should have the interest of that portion from 
the death of the testator. 

The cases on this head of our subject^ which are very 
Qumerous^ may^ as tending to shew how fully money 
directed or agreed to be converted into land is^ in the 
judgment of a court of equiiy^ considered as land itself — 
and is governed by the same rules as though the land 
were actoally so purchased^ be classed into the following 
points, (/) resolving: — 

1 . That it is not to be taken as personal assets, (g) 
And it was said by the Master of the Rolls in Baden v. 
Earl of Pembroke, that since the case of Lawrence and 
Beverly the like judgment had been given in the case of 
Whitwick and Jermin, that where money by marriage 
articles was to be laid out in land for a specific purpose, 
the Court would not let that money, as personal assets, be 
liable to other debts, (h) 

2. That it shall be subject to the curtesy of the hus- 
band, (i) Thus in Sweetapple v. Bindon a devise was of 
money to be laid out in land, and settled to the use of the 
testatrix's daughter and her issue ; and if she died with- 
out issue, the lands to be equally divided between her 
brothers and sisters then living. The plaintiff married 
the legatee, and' had issue by her : but she and her child 
being both dead, and the money not laid out in land, 
the bill was that the plaintiff might either have the money 
laid out in lands and settled on him for life, as being 
tenant by the curtesy, or in lieu of the profite of the 
lands might have the interest of the money during his 

(/) See 1 Fonb. Eq. 4S0. v. Carlisle, 3 P. Wins. 8^17. i and see 

<g) 3 Cha. Rep. 115. S Keble> 841. Kettleby v. Atwood, 1 Vera. 89S. 

1 Vern. 741. citation. (O Though not to dower, a womaa 

(h) S Vera. 58. Such money would not being dowable of anj tmst estate. 

not be assets even at law. Lechmere See 1 Cru. Dig. 488. 
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Itfe : and the Court of Chancery decreed accordingly 
for the plaintiff^ saying, that '' if it had been an imme'- 
diate devise of land^ the legatee would have been^ by. the 
words of the will^ tenant in tail^ and consequently the 
hiusband would have been tenant by the curtesy; and 
in case of a voluntary devise^ the Court must takc^ it as 
they found it^ and not lessen the estate or benefit of the 
legatee; although upon the like words in ma^'riage arti- 
cles it might be otherwise where it appeared the estate was 
intended to be preserved for the benefit of the issue. (Ar) 

3. That it will pass as land by will^ if subject to the 
real use at the time the will was made. (/) 

4.^ That it will not pass as money by a general bequest . 
to a legatee ; though it will by a particular description^ as 
so much money to be laid out in land : (m) or by bequest . 
c^all testator's estate in law and equity, (n) 

But equity will not consider a thing as done^ unless it . 
ought to have been done^ or might have been done ; nor 
will it look upon things in that light in favour of every 
body^ but only for those who had a right to pray it might 
be done, (o) 

Thus^ in the case of Abbot v. Lee, a testator having 
four children devised a sum of money to be laid out in the 
purchase of land within a year after the testator's deaths 
and to be settled in a particular manner upon, his children^ . 
all of whom died after the expiration of the year^ but 
before the purchase of any land pursuant to the direction 
of the will. It was insisted by the heir at law^ that as the 
money was by the direction of the will to be laid out in 
lands within a year after the testator's decease^ it ought 
now to be looked upon as land ; and if a purchase had been 
made according to the direction of the will^ it would have 
descended to him^ he being heir at law to the testator and 

(ib) t Vera. 5S6. And see Otway v. (m) S P. W111& 89f , o. 

Bmdaon, Id. 6SS. (») 1 Veft. Jun. €04. 

(/) Moseley, 1^. % Vera. 679. (•) Per Sir T. Ckrke. Boifess o. 

Prec. Cha. 3«0. 10 Mod. 39. 1 P. Wheate, 1 BUu Ref. 1S3. 9 VerA.S84. 

Wois. 178. 3 Atk. 954. 3 Atk« 680. 
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_ _ • 

to his four cfafldren^ the legatees. But the Court decreed 
ia fiivour of the personal representative, (p) 

As moiiey agreed or directed to be laid out in bind 
shah, in geDera^, be conmlered as iand^ so land agreed 
or directed to^ be sold s&aff be considered! and treated as 
personal estate ; (q) afid the creditors of the bargainor 
may compel the heirs to convey the land : (r) but as in the 
foregoing ease equity vrould not consider the money as 
land for fhe benefit of the heir^ vrho vras not the object 
of the direction^ so neititier win equity^ vrfaere a testator 
directs his real estate to be sold for purposes vfbich are 
ansv^ered out of the personal estate^ support the claim 
of the next of kin to have the real estate soM for their 
betfieit; for '^ there is no equity between fhe next of 
kin tind the heir ; but the general principle is, that the 
heir takes all that which h not for a defined and spe- 
cific purpose^ given by the wftt.**{s) 

Nol* does this rule of considering money as land^ or 
land as money^ ^PPly> ^f the special purpose for which the 
money is directed to be laid out in land^ or the land to be 
converted into money^ should fail : (t) nor in those cases 
vtbere the effect produced would operate an escheat, (u) 

Seisin does not appear to b^ necessary in the case of 
money directed to be laid out in land ; for in the case of 
Sweetapple v. Bindon the husband was ^decreed curtese^ 
able, though the money had not been invested according 
i^ the trust. The interest of the money did not appear to 
have been received during the coverture either by the 
busbdnd or the Vvife^ so as to form a quasi-sehin of the 
])rincipal ; nor, in feet, is such repeipt of interest neces- 
sary to entitle a husbund to curtesy of money-land, pro- 
vided the money istiU continues impressed with the cha- 

(p) 2 Vern. 284. VeS. Jun. 69, 861. Walker v. DcDoe, 

{q) Gilb. Lex Pretoria, 84^. 2 Ves. Jun. 170. 

(r) Best o. Haverford, 1 5alk. 1&4. (1) 9 P. Wms. «0. Ferratf, O. I 

(«) Chitty V. Pfeiker, 2 Ves. Juo. Ves. 820. 1 Bro. 503. 2 Bro. M». 

271. &x paOrteBrMiiSetd, I Ves. Jun. 3 Bro. 3d& 

453. Ox^dso V. bocd Cora|itoo, 2 (») Sce2 Ves. Jim. 170. 
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racter of land^ and remains unconverted into personal 
property ; {v) hxxi, in the case of a descent^ it is conceived 
that there must of this as of other trust-estates be some 
act equivalent to a seisin^ in order to cause a possessio 
frtxtris, and render the owner the stock of descent. 

(o) Sweetapple o. BindoD, S Vern. C. C. 404. Cunningham o. Moodey* 
SS6. 1 Eq. Cs. Abr. 394. S. C. ; and 1 Ttis. I74, 176. Cov. on Recoveries, 
Me furUier Dobson v. Haj, S Bro. 148. Baynes r. Baynes, 9 Ves. 469. 



I « 






CHAP. XIX 



POSTHUMOUS HEIRS. 



IT has been stated that an heir is a person on whom 
the law casts the inheritance immediately on the death 
of the ancestor, (a) Adcording to the principles of the 
feudal law^ the freehold could not^ as it was denomi- 
nated^ be in abeyance. (6) It was requisite that there 
should at all times^ without any cessation or interruption^ 
be some person who was capable of fulfilling^ and mig^ht 
be called upon to perform^ the duties and military ser- 
vices finnexed to the feud. 

A child en ventre sa mere was not^ under such cir- 
cumstances^ considered in existence ; and therefore the 
law on the death of the ancestor cast the descent upon 
the person who was then heir to the estate : but when 
such posthumous issue came into esse^ as the reason for 
the entry of such then heir has ceased by the birth of the 
nearer heir^ who^ though an infant, was by his guardian 
capable of performing the feudal duties, the former des- 
cent was defeated, and the infant was considered capable 
of holding the inheritance, and was permitted to enter 
upon the then tenant, and to enjoy the estate accord- 
ingly, (c) 

(«) Jnie^ p. 14., and see % Bla. 801 • brance, aod contemplation of the law. 

(b) An estate is said to be in abey- 1 Inst 848 b. 
ance when there is no person in cue (e) See Watk. on Desc. 190. An in- 
in whom the freehold is vested ; when fant en nenire $m merct or in the mo- 
il is in fact in exjtectation, remem- tber*s womb, says Blackstone, is suj^ 
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Therefore^ if h man dies seised of an estate without 
issue born^ but leaving his wife enseifU, in this case the 
estate would descend upon the brother of the deceased : 
but as soon as the wife is delivered the seisin of the uncle 
would instantly be divested^ and the guardian of the infant 
should enter and take possession for him. (d) 

So where a sou purchased land^ and died without issue^ 
hb uncle entered as his heir ; two years afterwards the 
&ther had issue another son^ — and it was held that such 
other son might enter on his uncle, (e) And so Lord 
Coke says^ (/) '' In the case of a descent to the uncle 
from the nephew^ it is true the uncle is heir^ but not 
absolutely heir ; for if after the descent to him the father 
hath issue a son or daughter^ that issue shall enter upon 
the uncle. And so it is if a man has issue a son and a 
daughter^ the son purchases land in fee^ and dies without 
issue^ the daughter shall inherit the land; but if the 
father has afterwards issue a son^ this son shall enter 
into the land as heir to his brother ; and if he has issue 
a daughter and no son^ she shall be coparcener with her 
fii8ter.(g) 

In the case of a bastard eigne^ and muLier puisne, {h) 
if the bastard enter and die seised^ his issue shall inherit 
the lands^ and exclude the mulier for ever : but if in this 
case the bastard had died leaving issue en venire sa 
mere, and the mulier had entered^ and then a son was 
born> yet he cannot enter upon the muUer, for the law 



posed in law to be born fortnaoy 
purposes. It is capable of having 
a legacy, or a sarrender of a copy- 
hold estate, made to it. It may 
baTe a guardian assigned to it, and 
it is enabled to have an estate li- 
mited to its use, and to take afler- 
irards by such limitation, as if it were 
then actually bonu And in this point 
tba ciTil law agrees with our's : Qui 
4m uUro 9mU^ injure eivili inUUiguu-' 
iur in rerum nuiuHt ene^ eum ie 
£9rum €^mm0d9 Mg^tur* Ff. 1. 5. 2St 



See I Bla« Com. 180. So it may be 
vouched in a recovery, though for the 
purpose of making him answer over 
in value. He may be an executor. 
He may take under the statute of 
Distributions, 92 & 23 Car. 8. c. 10. 
89 Car. 8. c. 3. and may have an ia- 
junction. See 4 Ves» 388* 

(if) Rob. Inh. 65. 

(e) Bro. Ab. Desc. 58. 

if) Co. Lit lib. 

(g) Id. ib. 

(JO See ante, p. 85. 
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requires an immediate descent, which cannoft be before 
the person is in esse, (t) 

A pasthumoas child is withia the provision in marriage 
aitid^s for such children of the marriage as should be 
liviQg at:the death of the father or mother, and shall take 
under the statute of Distributions, (k) And in Wallis v. 
Hodson Lord Hardwicke says, (/) *' The principal reason 
I go upon isj that the plaintiff was en ventre su mere at 
the time of her brother's death ; aiid, consequently^ a per- 
spn in rerum nalurd : so that both by the rules of the 
common and civil law, she was to aH intents and purposes 
a child as much as if bora in the fath€$r*8 lifetime/' And 
the same was decided in Lancashire v. Lancashire, (m) 
where the following passage is cited : — '' The children 
who are not as yet born when their fathers die, whom we 
qall posthumous children, and likewise those who are 
taken but of their mothers' womb, she being dead before 
she was brought to bed, are reckoned in the number of 
ohildren who succeed : and although they are not as yet 
born when the auccessions which th^ are to inherit latt 
to them by the death of their fathers, mothers, or others 
their relations, yet they belong to them upon condition 
that they shall be bom alive ; and they are considwed aa 
heirs already before their birth/' (it) 

It i^ppe^irs to have been a sulgect of controversy, whe* 
ther a devise of lands to an infant en venire sa mere was 
good:, because the infant was not in being at the time of 
the death of the devisor ; and it was said that by the deyise 
the person must take imttiediately after the death of the 
devisor^ and the freehold could not be put in abeyance by 

(i) Co. Lit. 244. 3 Bac. Abr. 583. Atk. 117. BasseU v, Bassett, 3 Alk. 

Se& vide ante^ i^» %^. 203. Ellisoa o. Aircy, 1 Vcs. 114. 

{h) Millar v. Turner, 1 Tes. 85. Clarke v, Clarke, 2 Bro. C. C. 320* 

Burnet v. Mann, I Ves. 156. ; and see 2 H. Bla. 399. S. C. See also Thellu- 

Hale V. Hale, Free. Cha. 50. Beal v, son v. Woodford, 4 Yes. Jun. 226. 

Beal, 1 P. Wms. 246. Northy «. {t) 2 Atk. 117. 

Strange, ib. 342. Burdett v, Hope- (m) 5 T. R. 49. 

good, ib. 486. Edwards v, Fellman, (n) See Domat, ii. lib. 2. tit 1. & !• 

2 P. Wms. 446. Wallis t;. Hodson, 2 par. 6. 5 T. R. 64. 
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the act of the parties. (0) But it was settled by the case 
of Doe d. Clarke v. Clarke, (p) where the devise was to 
the children of the testator's brother living at the time of 
his decease, that such devise is good, (q) And Lord C. J. 
Eyre said that it was plain on the words of the will that 
the testator meant that all the children whom his brother 
should leave behind him should be benefited : but, inde- 
pendent of this intention, he would hold that an infant en 
ventre sa mere, who by the course and order of nature 
is then living, comes clearly within the description <^ 
'^ children living at the time of his decease :'' and a ver- 
dict was given accordingly. And it has been also decided 
that a power to appoint to children living at the parent's 
<}ecease includes a chUd en ventre sa mere at that time, (r) 

it may be observed that a devise to an infant en ventre 
sa mere is an executory devise ; and though such a devise 
was formerly held void, yet it was always admitted that a 
devise to an infant, when he shall be bom, or when God 
shall give him birth, was good as an executory devise^ 
and that the land should in the mean time descend to the 
heir at law : {s) but at this day it is cleariy agreed that a 
devise to an in&nt en ventre sa mere is good, though he 
be bom after the dearth of the testator, and he shall take 
by way of executory devise, (t) 

Mr. Fearne says he has not found any case determined 
upon this distinction between a devise to an infant when 
he shall be born, and a devise to an infant en ventre sa 
mere; between 4he verba de prasenti and verba de 
Jiduro. (ti) And there can be no doubt that a devise to 
such an infant (en ventre sa mere) necessarily implies a 
future disposition, to take effect at its birth, as much as 
if the words '' when he shall be bom" were added ; for 

(0) See S Bac. Ah. 583. (r) Beale v. Bealc, 1 P. Wms. 244. 

(p) 8 H. Bla. 399. 2 Bro. C. C. 320. (t) Sid. 133. 1 Lev. 135. Suow v. 

S. C. Cutler, 1 Raym. 163. Sec 3 Bac. Ab. 

(q) Such a limitation to a bastard 583. 

is, however, clearly bad* Co. LiL 3, b. (<) I Freem. 244, 293. 

1 P. Wins. 529. See anicy tit. '* Bas- (ii) Fearne, p. 533. 7th ed. 
tard," p. 27—30. 

U 
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surely we cannot imagine an intention that the child 
should take the estate before it is born, (x) 

It is a principle of law in regard to contingent remain- 
ders, that where the event on which a contingent remain- 
der is limited to take effect has not happened by the time 
at which the preceding estate determined ; or^ in other 
words^ if the preceding estate be determined before such 
event or condition happens, such remainder will never 
arise or take effect, {y) Thus, in the case of Reeve v. 
Long, (z) where A., being tenant for life, remainder to 
his eldest, son in tail, died, leaving bis wife enseini with a 
son who was afterwards born, the question was, whether 
the son was entitled to the remainder under the limitation: 
and it was adjudged in the Common Pleas, and that judg^ 
ment affirmed in the Court of King's Bench, that such 
posthumous son could not take, because he was not bom 
when the particular estate determined, (a) 

This judgment was afterwards reversed on appeal to 
the House of Lords : but it was against the opinion of all 
the judges, who were much dissatisfied with the reversal, 
and an act of parliament was thought necessary to take 
such cases out of the old law. (6) Accordingly the 10 & 
1 1 W. 3. c. 16. was passed, by which it is provided, 
'^ that where an estate shall, by any marriage or other 
settlement, be limited in remainder to, or to the use of, the 
first or other son or sons of the body of any person law* 
fully begotten, with any remainder or remainders over 
to or to the use of any other person or persons, or in 
remainder to, or to the use of, a daughter or daughters 
lawfully begotten^ with any remainder or remainders to 
any other- person or persons, that any son or sons, or 
daughter or daughters of such person or persons lawfully 
begotten, that shall be born after the decease of his, her 
or their father, shall and may, by virtue of such settle- 
ment^ take sueh estate so limited to the first and other 

(x> Fearne,5S4. (a) Reeve v. Long, 1 Salk. 89T. 

(jf) Fearne, 4. (b) Seefearne, SOS. 

(z) 1 Salk. 297. 
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sons, or to the daughter or daughters in the same man- 
ner, as if bom in the lifetime of his, her, or their father, 
although there shall happen no estate to be limited to 
trustees after the decease of the father, lb preserve the 
contingent remainder to such after-born son or sons, 
daughter or daughters,^ until he, she, or they come in 
€8S€y or are born to take the same." (c) 

The case of Reeve t?. Long, (certainly overruling 
Archer's case, {d) ) had already decided that a posthu- 
n\ous child was to be taken, to all intents and purposes, 
a8 bom at the time the particular estate determined. It 
was observed, the decision of that case was contrary to 
the opinion of the judges. Undoubtedly the Court of 
Common Pleas first, and upon a writ of error the Court 
of King's Bench, had held differently. But it ought 
always to be remembered it was the decision of Lord 
Somers, and that was not the onlv case in which he stood 
against the majority of the judges ; and the better consi- 
deration of subsequent times has shewn, his opinion 
deserved all the regard generally paid to it. What fol- 
lowed was not, as it has been inaccurately stated, that the 
opinion being against that of the majority of the judges, 
it was supposed the judges .would go against that decision. 
The statute of Will. IIL was not to affirm that decision. 
It did by implication affirm it : but it established that the 
same principle should govern the case where the limitation 
was by deed of settlement. 

The manner in which the point h&s been treated ever 
gince, in Burdettv. Hopegood, and the other cases (e). 
from the time of Lord Cowper to that of Lord Hardwicke, 
proves what the opinion has been upon the propriety of a 
rule, which it is impossible to say is attended with real 
inconvenience, and which is according to every principle 
of justice and natural feeling. (/) 

(r> See the stat. ia& 11 W. 3. c. 16. (/) See Tbelluson v. Woodford, 4 

and po9i, p. 297. Yes. 342. per Lord Rossljn, Chancel* 

(tf) 1 Co. 66. lor. 
(e) See ante^ p. 288. 

u2 
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The statute of 10 & 1 1 W. 3. (g) contains this proviso, 
that the same shaU not ^' extend or be construed to extend 
to divest any estate in remainder, that by virtue of any 
mariiag* or other seltleil^tot is already come to the pos- 
sesdion of any person or persons, or to Virhom any right is 
accmed, tbough not in actual possession^ by reason m- 
means of any after-bom son or sons, or daughter or 
daughters, not happening to be bom in the lifetime of 
Ms, her, or their fattier/' The distinction, therefore, 
between a reiAainder being Vested in interest, or not so, 
befoi^ the Mrth of such issue, seems now, if not abso- 
kAdy, certainly Very considerably, lo be aboKshed ; such 
child being consfderM as exSirtkig, and the remainder 
allowed to vest in hiiti ih tiis mother's womb, (k) 

It is obseiVab(6 that the statute does not refer to re- 
maiYidei^ which are limfted to t>thers dependent on the 
biith of posthumous hsue, but seem9 to have been made 
in favour of «ach as take themselves by way of remainder. 
A^ as it (bus only retnftes to ))aBthumou8 children who 
take the remainders over ; so It is 'etpiressly confined to 
the Rmitation of ^ remainder, and has nothing to do with 
a descent. The doctrine therefore, as to posthumous 
children taking by descent, remains as at cofnmon law. (t) 
''ft is somewhat lingular, " says Mr. Cruise, ''that this 
Matute does not mention limitations^ or devises made by 
wills. There is a tradition that as the case of Reeve v. 
Long (k) arose upon a will^ the Lords considered the law 
to have been settied by their determination in that case ; 
and were therefore unwilling to make any express men- 
tion of limitations or devises made in wills, lest it should 
appear to call in question the authority or propriet}*^ of 
their determination. Besides, the words of the act may 
be construed, without much violence, to comprise settle- 
ments of estates made by wills^ as well as by deeds." (I) 

(g) 10 ft 1 1 W. 3. c. 16. s. 2. See (0 See Walk. 814. 

mnte^ p. SSO. (fc) See anU, p. 890. 

(A) See 8 Bla. Com. 169. Co. Lit (I) See 8 Cm. Dig. 330. 
11 b. n. 4. and 898 a. n. 3. 
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It may here be stated that seisin may be gained by a 
posthumous heir through the possession of his mother^ as 
was decided in the case of Goodtitle v. Newman^ {m) 
where a posthumous son was born in one house apd his 
mother received the rents of the three other houses as his 
guardian ; and this was held a sufficient seisin by the son, 
who died at five weeks old^ to bar the descent to his sis* 
ters of the haIf-bIood> and convey it to a collateral heir. 
And Lord C, J. De Grey observed that ''at the time of 
the birth of the son his mother was in possession^ as well 
as the daughters : the moment he was born she became 
his guardian in socage ; and, upon supposition that nothing 
was done to hinder it, the law will presume that she 
entered as guardian to her son as soon as he was bom^ 
and nothing appears to the contrary upon the facts stated 
in the case. She was in without any declaration of her 
intention how she was in ; and acts, without any express 
words, amount in law to an entry ; for acts without word9 
may make an entry, but words \yjth an act, viz. entry fa - t4Htio^ 4/r/l 
into the land or the like, cannot make an entry. (9^) And in 
answer to the objection that the mother bf^ing in one house 
and receiving the rents of the others, was a disseisor, or thptt 
it was in the election of the daughters to make it a dis- 
seisin ; (0) it appears that the mother continued in posses- 
sion from the death of her husband, received the rents 
under leases, her possession was general, and it doth not 
appear that she ousted the daughters, or made any actual or 
particular claim, she might continue in the house by qua- 
rantine, which continued until the son was bom, and the 
entry of one is the entry of the others who have right to 
enter, (p) And if a guardian by nurture makes a lease by 
indenture to one,being in under the title of the infant, 
rendering rent to himself, which is paid accordingly, this 
is not a disseisin to the infant." (^) 

(m) % Wilson, 516.$ and see anle^ (p) See S WUs. 596» 527, and anie^ 
p. 56, 57. p. 57. 

(») Coriit 245 b. (g) 1 Roll. Abr. 659. pi. Id. 

(o) Cro. Car. SOS. 
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As to the mesne profits from the death of the Ancestor 
or person last seised to the time of the birth of a post- 
humous child, the question is, whether such child takes by- 
descent or purchase, (r) 

In the case of a descent, Ijord Hardwicke seems to 
have taken it for granted, that the mesne profits belong^ 
to the uncle ; for he directed that the profits of the estate 
descended should be accounted for by the uncle, only from 
the birth of the posthumous son. (s) And Lord Coke (t) 
puts the case of a daughter's being entitled against a 
posthumous brother to corn sowed before his birth ; (u) 
which seems to shew, that Lord Coke did not consider 
the posthumous child as entitled to any mesne profits on a 
descent, (x) 

The law will not permit the freehold of land, except in 
certain special cases, (y) to be in abeyance ; and there- 
fore when an estate is to arise on a contingency, the free- 
hold must vest in some person in the mean time, either in 
the heir or some other person who takes subject to the 
contingency; and that person, whoever he is, has the 
right to the mesne profits for his own benefit, unless they 
are otherwise disposed of by express provision of the 



(r) See unlet p. 4—10. 

(s) Basset v. Basset, infrm, p. 898. 

(0 Co. L. 56 b. 

(tt) It may be here noticed that 
there is an important distinction as 
to mesne profits between real estate 
and personalty. Real estate cannot, 
generally speaking, be in abeyance : 
but the case of personalty is differ- 
ent ; for the right to that may be in 
suspence and contingency : and ge- 
nerally, during the time it continues 
so, the profits accumulate till the 
Testing of the capital happens, and 
then are added to that and belong to 
tiio same person. S P. Wms. 305. 
2 Atk. 478. Fearne C. R. SOS, 9. 
Barg. n. 8. Co. L. 55 b. 
(*) Sec Hargr. n. 14. Co. L. 11. b. 



(3f) As when a parson of a Church 
dies, the freehold of his glebe is in 
abeyance, until a successor benamed, 
and then it vests in the successor. 
Litt s. 647., and the fee simple is al- 
ways in abeyance in the case of a par- 
son who has only an estate thtfeia 
for the term of his life, /^. s. 646. 

The fee may also be in abeyaDcc 
in the case of a grant to A. for life, 
and afterwards to the heirs of B, The 
inheritance is plainly granted neither 
to A. nor B. ; nor can it vest in the 
heirs of B. till his death, for nemo eH 
harea viventit: (anie^ p. 15.) it there- 
fore remains in waiting or abeyance, 
during the life of B. 2 Bla. Com. 107. 
Sed vide Fearuc Cont. R. 359. PrvsL 
on Est. 101.' 
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parties^ as in Ihe case of Irustces to preserve contingent 
remainders^ who are generally directed how they are to 
apply the profits they receive, or by Act of Parliament, 
as we shall presently have occasion to notice, (z) 

In the late case of Goodtitle v. Newman, {a) Lord C. 
J. De Grey, in delivering the opinion of the Court of 
Common Pleas on a question whether a posthumous son 
was actually seised, states it as clear law, that a posthu- 
mous child was not entitled to any profits received prior 
to his birth ; and observed that '' upon the death of the 
father, his two daughters would have been good tenants 
to the prsecipe before the birth of the posthumous son, 
who could not lay his title before he was born ; the law 
vested *the seisin in law in the daughters upon the death 
of the father, and in like manner vested the seisin in law 
in the son, the moment he was born ; if the daughters 
had aliened, or been disseised, the son would not have been 
actually seised, but would only have had a right of entry 
upon the possession of the alienee or disseisor. 

The above decision was founded on the authority of a 
case in the Year-Books, (b) where it is laid down, that 
'^ if a man has issue a daughter and dies, his wife being 
enseinij the daughter may lawfully enter ; and if she dies, 
her heir may enter, and take the profits for the time ; and 
afterwards if the wife, being enseint by the ancestor pa- 
ramount, is delivered of a son, the son may enter, not- 
withstanding that the heir of the sister is in by descent : 
but he shall not have an action of account, of any remedy 
for the issues in the mean time before his birth, because 
that their entry was congeable until the birth of such 
posthumous child." 

And when we consider that the daughter and her heir 
were justly entitled to the freehold till the son was born, 
it seems to follow of necessity that they were justly en- 
titled also to the profits to enable them to discharge the 

(z) Seepotlp. 296,7. aodseeHargr. ib) Per Babiof^ton, C. J. Trio. 9 

D. 13. C. L. 55. b. Hea. 6. 25. a. and see 3 Wik. 526, 7. 

<a) 3 WiU. 516. WaU&. Dcsc. 219. D. 
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serviceB of the lands. While they were in the possessioB 
of the feud, they were certainly subject to the services; 
and the person discharging the services by right was^ as 
certainly, entitled to the profits, (c) 

Where however a posthumous child takes by purchase, 
he is entitled not only to the estate itself, but to the inter- 
mediate profits of the estate also. It has been stated 
that the person who takes the freehold, on the death 
of any ancestor, prior to the birth of posthumous issue, 
is entitled to the mesne profits, unless otherwise disposed 
of by express provision of the parties, (d) or by Act 
of Parliament. Thus the statute of W. III. (e) has 
been held to entitle an afterbom child to the accumu- 
lation of the profits of the land, since the deaih of the 
person last seized. Thus, in the case of Basset r. Bas- 
set, (/) a bill was brought by Basset an infant against 
his uncle, to have an account of the real and per* 
sonal estate of his father, upon which several questions 
arose. The first related to the real estate, and was this : 
Basset the father of the infant settled the bulk of his es- 
tate in marriage to himself for life, remainder to trustees 
to preserve contingent remainders during the life of the 
father, remainder to the wife for life, reihainder to the 
first and every other son for life, remainder to his brother 
for life, who was the now defendant : but there wbs no 
limitation to trustees to preserve remainders if his wife 
should be privefnent enseint Basset the father died, his 
wife privement enseint ; Basset the uncle entered ; eight 
months after the son was bom, and entered upon his uncle; 
and now the question was, who should have the interme- 
diate profits upon the death of the fether to the birth of 
the son. 

Lord Chancellor Hardwicke held, that '^ as to this point 
it must depend upon the construction of the 10 and 1 1 



(c) Sec WaU[. Desc. 819, SSO. and (d) See ante, p. 294,ft. 
see Gilb. Tco. 45, 6. 3 Bla. C. 187. S (e) See auto, p. 990. •<" 

Atk. 203. (/) 8 Viner's Abr. 87. S Alk. 905. 
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W. IIJ.c. 16. ; and as to that^ it must be considered what 
was the mischief intended to be remedied^ and what remedy 
the Legislature have applied. Now the defendants say^ 
nothing was intended to be remedied but the vesting of 
the remainder, which they say was the only evil com- 
plained of the case of Reeve v. Long, (g) in the House 
of Lords, which was the foundation and occasion of that 
act : but I am of opinion this was not the single mischief 
that was intended to be prevented, but the whole evil ; 
and they meant not only to give posthumous children 
poweir to enter^ but to take the profits also according to 
the intention of persons making settlements and wills too 
of this kind ; and this appears both from the title, preamble, 
and provision, of the statute ; and the words are so plain, 
that to put any other construction upon them would be. to 
repeal the Act, which says, '' such posthumous child shall 
tak^ in such manner as if born in the life of his father/' 
But it was said by the defendant's counsel, that the words 
'' take," &c. meant only that he should take the remainder 
in such manner as heirs at law by descent take, who have 
not intermediate profits ; and that this being a new law^ 
ought to be considered according to the rules of the com- 
mon law in similar cases ; and it is true, it is a usual 
manner of construing new acts according to the old rules : 
but to do so in this case would be repugnant to the words 
of the act, for heirs by descent do not take as if born in 
the life of their father. But thef' addition of the words in 
the Act, '' although no trustees to preserve contingent re- 
mainders," clears this of all objections ; and as before that 
Act all accurate conveyancers inserted such limitations, 
so since they have left them out, which plainly shews their 
eense of the statute. But the objections on the part of 
the defendant are these, that '* there must be some tenant 
to the freehold, there must be somebody to answer to the 
precipe of a stranger, to bring actions of trespass, &c. 
und this can be nobody but the uncle. As to this, I do 

{g) Sec ante, p. 290. 
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not know whether it is material for me to consider it^ be- 
cause I can get at it in another way : but Judges in such 
cases must mould and frame such estates as are agreeable 
to the plain intention of the Legislature. It may vest in 
the uncle^ and divest upon the birth of the son by relation ; 
and this is agreeable to the construction of law in other 
instances, as in the case of enrolment of deeds ; where 
though a person has not title till enrolment, yet from the 
enrolment he is in from the time of execution of the 
deed." 

" As to the objection that there is no legal remedy for 
the profits against the uncle, 1 think, if my construction 
of the Act is right, the son might bring an ejectment and 
lay his demise to the time of the death of his father ; and 
every body would be estopped to say he was not bom in 
the life of his father, — for how could the defendant take 
the objection ? Not till he had entered into the common 
rule. And though it is at the plaintiff's peril if he lays 
his demise before his title accrued, yet, if my construction 
is right, his titie did accrue ; and it would be immaterial 
whether he could or could not in fact make such demise, 
because such demises are only looked upon as matter of 
form, and not real, for infants make such demises every 
day. But suppose this point of law was otherwise, I am 
of opinion this Court would make the uncle a trustee for 
the infant, and that seems to me to be the meaning of the 
Act of Parliament; and ^though it is natural to pursue le- 
gal rcimedies where such are to be had ; yet that is no 
reason, if they are not to be had, why remedies should not 
be enforced here. I am therefore of opinion the inter- 
mediate profits of the settled estate go to the infant." (h) 

As to the time allotocd hj/ law for the birth of a posthu- 
mous child ; and herein of the tbrit De Ventre Inspici- 
endo. 

The legitimum tempuSy or ultimate time formerly al- 
lowed by law, according to Lord Coke, for the birth of a 

(h) Sec Basset V. Basset, 8 Viu. Ab S7, 8. S Atk. 203. S. C. 
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posthumous child after the death of the father^ was nine 
months or forty weeks at the furthest. This, he says, was 
decided in a case, {i) in which it was found, that Henry 
son of Beatrice, which was the wife of Robert Radwell 
deceased, was born /;er undecim dies post ultinmm tempus 
legttmium mulieribus constiltitum. And thereupon it was 
adjudged, quod dictus Henricus dici non debet Jilius pra- 
dicti Roberti secundum legem el consuetudinem AngLice 
constilut,\k) 

' If our law, says Mr. Hargrave, (I) was really as strict 
in point of time, as is here represented, it would not suffi- 
ciently conform to the course of nature. The physicians, 
it is true, generally call, nine months, each being of 
thirty days, the usual period for a woman's going with 
child. But then they allow, that as a delivery may be 
accelerated by accidental causes, so it is frequently pro- 



(OSecCo. L. ISS. b. 
(ft) The case is also reported I Rol. 
Ab.d56.pl. 3. Year-Book, IS E. 1. 
RoL 13. in B.R. there cited ; and in 
Cro. Jac. 541, 2. Lord Hale in a pas- 
sage about legitimacy in fo.8 a. gives 
a fuller extract from the record than is 
expressed by Lord Coke, thus : Tr in. 
18 Ed. 1. Coram Rege. Rot 13. Bed- 
ford et M. 22, 23. Ed. 1. Rot 2. In 
assize by John Radwell againstKenry 
son of Beatrice, who was wife of Ro- 
bert Radwell, quia comperlum ent 
quod ductus BenrieuifuU natu$ per 1 1 
dicM p9st 40 SeptimaniUf quod iempus 
e9t usilalum muHerihus pariendU ex 
quo pr<edicius Robertut non hahuit 
uecestum ad proidictam Beatricem per 
unutn mentem ante mortem tuam, 
pr€£sumilur dictum Henricum esse 
Itastardum : ideo. Judgment for the 
plaintiff. Hal. MS. If this sUte of the 
case is correct. Lord Coke i^ errone- 
ous in several particulars of conse- 
quence as suggested by Mr. Hargrave 
n. to Co. L. 123 b. 1. He is short in 
not cxprtssing that the Record men- 
tions forty weeks, and so leaving it to 



be deemed an inference of his own, 
as which it has been accordingly 
treated : — ^2. He exceeds the record 
by representing it to stile that time 
the latest (ultimatum) for a woraan^s 
going with child, when the record 
only calls it the usual (usilatum :) — 
3. He wholly omits the husband's 
having had no access to the wife 
for one month before his death ) a 
fact very material, it being very easy 
to allow eleven days after the usual 
time, but requiring a strong case to 
warrant extending such liberality to 
nearly six weeks. — 4. The word pr<e- 
sumitury which Lord Coke passes over, 
is of importance, for it indicates, that* 
notwithstanding the great excess of 
time, it was conceived only to create 
a presumption for the bastardy; and 
consequently, if very cogent circum- 
stances to account for the protraction 
of the birth, and in favour of the 
wife^s chastity, had occurred, the 
judgment might have been for the le- 
giliroacy. 

(/) Co. L. \2X b. 
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tracted^ not only for ten days beyond the nine months^ 
but to the end of the tenth months and sometimes for a 
considerably longer time, (m) Justice therefore requires^ 
that^ in the case of posthumous children^ an excess of the 
usual time should not operate further^ than by raising^ a 
proportional presumption against the legitimacy. The Ro- 
man law was very liberal in this respect ; for the decemviri 
allowed that a child may be born in the tenth month ; and 
though a law of the Digest excludes the eleventh^ yet the 
Emperor Adrian, after consulting with the philosophers 
and physicians^ decreed even for this, when the mother 
was of good and chaste manner, {n) A like liberal discre- 
tion probably prevails in most countries in Europe ; and 
in the Supreme Court of Friesland it was decided by a 
majority of the Judges that a child was legitimate, though 
not born till three hundred and thirty-three days from the 
day of the husband's death, which period wants only three 
days of twelve lunar months, (o) 

Sir Thomas Rydley relates, that a widow in Paris was 
delivered of a child the fourteenth month afler her hus- 
band's death, and yet the Judges awarded the child to be 
legitimate, (p) The like judgment was given in the Con- 
sistory at Wittenburg, in the case of a woman who was 
brought to bed in the eleventh month after her husband's 
death, (q) 

Nor will our law, notwithstanding what Lord Coke ad- 
vances, if the authorities are duly collected and considered.* 
be found deficient on this interesting subject. There is, 
indeed, a passage in Britton which gives countenance to 
Lord Coke's limitation of forty weeks ; for this writer 
excludes from the inheritance posthumous children not 

(m) See Zacch.QuaestMedico. legal, nit. 10. 

lib. I . tit e. (p) View of the Civil Law, fo. 53. 

(n) See Dig. 1, 4, 19. Paul Senlent. {q) Vide ConraM JUanseH^ prtem 

lib. 4. t. 9. s. 5. Nov. S9. c. 9. 1. 1 7.aDd secundamDe MaMmoniU^ cap. Ht. fo. 

Gothofred^s Notes to same Cod. lib 6. 150. Selden De Sitccesaienikus fo. S9. 

t. 29. leg. a. Aul. Gcll. lib. 3. cap. 16. Croke's Anatomy, lib. fi. fo. 336. Cro. 

Hubcr. Pra!lect in Dig. lib. 1. tit. 6. Jac. 542. n. 

(o) Sand. Dccis. lib. 4. tit. 8. Defi- 
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born within forty weeks after the husband's death, (r) 
However even this writer seems to extend in some degree 
beyond the forty weeks ; unless he meant to make the 
vnfe's conception exactly of equal date with the husband's 
deatb ; which surely is not a very reasonable construc- 
tion. 

But, without dwelling on such a nicety^ it is sufficient 
that the principle of the few other authorities in our books 
are against so rigid a rule. Bracton is very cautious ; il* 
legitimatizing only the issue born so long after the hus- 
band's deaths as to create an improbability of its being his 
child^ without naming any fixed period, (s) 

In a case in the Parliamentary Records, Rot. Pari. 9 
E. IB. m. 4. Gilbert de Clare comes Glouc. Obiit 30 
Juniiy 7 E. 2. in Parliamento tent quindena, Hil. 9 E. 2. 
the sisters and co-heirs pray livery. Matilda, quafuit uxor 
cofnitis, pretends to be big by the earl^ which was accord- 
ingly found per inquisitionem. The co-heirs reply that^ 
si comkissa pnsgnans esset, tantum tempus dapsum est 
(since the death of the husband 30 June, 7 Edw.2. to the 
qudndena of Hilary, or 29 Jan. 9 Ed. 2. when the livery to 
the sister was postponed in Parliament;, being within one 
day of a year and seven months, Harg. n.) ut secundum 
cursum pariendi nan potest did impregnari a comite. Yet 
they could not obtain livery till Pasch. 10 Ed. 2. but the 
question hung in deliberation, (t) 

In Alsop and Stacey, (u) Andrews died of the plague. 
His wife, who was a lewd woman, is delivered of a child 
forty weeks and ten days after the death of the husband ; 
yet it was adjudged legitimate and heir to* Andrews ; for 
partus potest protrahi ten days ex accidenle. 

So in Thecar's case, (x) Thecar marries alewd woman: 
but she doth not cohabit with him, and is suspected of in- 

(r) Britt 166 a. Alsop v. Bowtrell, Cro. Jac. 641. 

(t) Bracton, 1. 5. fo. 417. b. (x) M. 4. Car. in Cur. Ward, after- 

(f) Hale MS. Hargr. n. 1. Co. L. ^rards F. 6 Car. B. R. Hale's MS. and 

123 b. see Cro. Jac 685. Winch. 71. Litt. 

ill) M. 17 Jac. Hale MS. Godb.881. Rep. 177. 
Palm. 9. 1 Ro. Ab. 366. reported as 



303 



Posthumous Heirs. 



[chap. XIX. 



continency with Duncomb. Thecar dies ; Duncomb, with- 
in three weeks after the death of Thecar, marries her ; 
two hundred and eighty-one days and sixteen hour» 
after his death she is delivered of a son. Here it was 
agreed, — 1. If she had not married Duncomb, with- 
out question the issue should not be a bastard, but should 
be adjudged the child of Thecar. 2. No averment shall 
be received that Thecar did not cohabit with the wife. 3. 
Though it is possible the son might be begotten after the 
husband's death ; yet, being a question of fact, it wa« tried 
by a jury, and the son was found to be the issue of 
Thecar. 

Upon the whole the old cases so far from corroborating 
Lord Coke's limitation of the uUimum tempus pariendi, 
rather tend to shew, that it has been the practice in our 
Courts to consider forty weeks merely as the more usual 
time, and consequently not to decline exercising a dis- 
cretion of allowing a longer space, where the opinion 
of physicians or the circumstances of the case have so re- 
quired, (y) 

And in the late case of Foster and Cook upon an issue 
directed out of the Court of Chancery, the legitimacy of 
a posthumous child was established, although born forty- 
three weeks, except one day, after the husband's death. (2) 

Lord Coke says, {a) If a man has a wife, anddieth, and 



(y) See Hargr. n. % Co. L. 123 b. 

(s) S Brown's C. C. 347. The three 
following questions on this subject 
were put to Ihe celebrated Dr. Hun- 
ten — 

1. What is the nsual period for a 
wonuui*s going with child ? 

S. What is the earliest time for a 
child's being born alive i And 

3. What is the latest? 
To which the following answers were 
returned : — 

1 . The usual period is« nine calen- 
dar months t but there is very com- 
monly a difference of one^ two, or 
three, weeks. 



8. A child ma J be born alive at any 
time from three months : but we see 
none bom with powers of coming to 
manhood, or of being reared, before 
seven calendar months, or near that 
time. At six months it cannot be. 

3. I have known a woman bear a 
living child, in a perfectly natural 
way , fourteen days later than nine ca- 
lendar months $ and believe two wo- 
men to have been delivered of a child 
alive, in a natural way, above ten ca- 
lendar months from the hour of con- 
ception. See Hargr. n. 2. Ca L. 
183. b. 

(a) Co. L. 8. a. 



CHAP. XIX,] 



Posthumous Heirs. 



303 



ivithin a very short time after the wife marrieth again^ and 
within nine months has a child^ so that it may be the 
child of the one or the other^ some have said that in that 
case the child may choose his father^ quia in hoc casufiU- 
alio non potest probari, and so the book is to be intended ; 
for avoiding of which question and other inconveniences^ 
this was the law before the Conquest, Sit omnis vidua 
Mine marito duodecim mensibus ; et si maritaverit perdat 
dotem. (6) 

Brooke however in his Abridgement says, that this is not 
law ; (c) and it seems to be more reasonable that the cirr 
cumstances of the cases rather than the option of the 
child should be the criterion whereby to determine who 
is to be the father. Thus, in a case in the time of 
Richard II., where a woman immediately after the death 
of the first husband took a second husband, and had issue 
bom forty weeks and eleven days after the death of the 

first husband, it was decided to be the issue of the second 

* 

husband, {d) 

As to the writ De Ventre Inspiciendo. 

Where a widow is suspected of feigning herself preg- 
nant, with a view to produce a supposititious child ; the 
presumptive heir may have a writDe Ventre Inspiciendo, to 
examine whether she be pregnant or not : and if she be 
pregnant, to keep her under a proper restraint, till she is 
delivered, (e) 

This remedy for the heir against the pretence of preg- 
nancy which is of earlier date than the reign of Edward 1., 
as it was framed in the times of Bracton, Britton, and Fleta, 



(b)9\ Ed. S. 39. 1 Rol. Ab. 357. 
Cro. Jac. 541. Bro. Ab. tit. Bast pi. 
IS. 

ic) Tit. Bast pt 18. Palm. 10. 

(d) Hale MS. Harg. a. 1. Co. L. 
1S3. b. 

(e) 1 Inst. 8. b. n. I. 123. n. 1. See 3 
Cra. Dig, 340. The form of the writ 
isthas: Hex vie, ialutem^manstratfii 
nobii A. quod cum R, qu€e ftut uxor 



Clemeniii B» prtegnans non tiU ipttt 
faUo dicet §0 esse pragnaniem de 
eodem Ciemenie ad exlueredaUonem 
ipsius A» desicul ierra^ quis fuit ejus* 
dem C.» md ipsum A. jure JueredilM' 
rio descendere debeat^ tanquam ad 
fratrem et Jueredem ipsius C.,W prte' 
diet jR. prolem de eo non habuerii SfCs 
Co. L. 8 b. 
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delicately requires the widow to be inspected by a jury of 
her own sex ; and though in subsequent times the sheriff 
was ordered to summon a jury composed both of men and 
women^ yet still the search was not to be made by the 
former but by the latter only. (/) 

For the benefit and safety of right heirs contra partus 
supposUos the law has provided a remedy by the writ De 
Ventre Inspicienda^ whereof the rule in the register is 
this : (g) Nota si quis habens hareditalem duxerit d^iquem 
in uxorem. et postea moriatur, tile sine Juerede de corpore 
sua exeunte, per quod h^ereditas ilia fratri ipsius defuneU 
descendere debeat, el uxor dicit se esse pregnantemde ipso 
drfuncto cum non sit, haheatjrater et fueres breve de ventre 
inspidendo. (&) 

According to Bracton and Fleta the writ lies^ Ubi uxor 
tMcujus in vita viri sui se pnegnantem fecit cum non sU, 
vdpost mortem viri sui se pragnantem fecit cum non sit, 
ad exh^eredatumem veri h^eredis, ^c. ad querdam veri 
hisredis per praceptum Domini Regis, (i) 

When a man having lands in fee simple dies^ and his wife 
60on after marries again, and feigns herself with child 
liy her former husband^ in this case^ though, she is married 
the writ De Ventre Inq^iciesido lies for the heir. But the 
manner of proceeding in such case where the party mar- 
ries again^ is not the same as where she continues a 
widow ; for in the latter case, instead of ordering her into 
the sheriff's custody, apd to be kept by him till delivered 
of the child, as the practice is if the party is a widow, the 
Court piermitted the wife to remain with her husband, on 
his entering into recognizances, that she should not re- 
move from the house they then inhabited, and that some of 
the women returned by the sheriff should see her every 
day, and that three or more of them should be present at 
her delivery, (j) 

(/) Brmct 69. a BriU. 165 b. FleU. (fc) Co L. 8. b. 

1.1. c. 16. Reg. Br. Orig. 827 a. Uarg. ( i) id, ib. 

n. 1. Co. L. 123. b. C;)Cro. Jac. 685. Co. L 8. b. d.L 

(gr) Id. Registr. fo. 227, 
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If a man seised in fee has issue a daughter who is 
heir apparent^ she in the life of her father cannot have 
the writ fpr several reasons: 1. Because she is not heir» 
but heir apparent only ; for nemo est hoires viventis ; (k) 
and this writ is given to the heir to whom the land is des^ 
cended. Both Bracton and Fleta say that this writ lies ad 
querdam veri haredis, which cannot be in the life of the 
ancestor. 2. ([) The law does not give the heir apparent 
any writ^ for it is not certain whether he shall be heir : 
solus Deus (that is^ the death of the ancestor^ which is 
the act o( God,) facit lueredes. 3. The inconvenience 
would be too greats if h^irs ^pparen^ in the life of their 
ancestor should have a writ to examine and try a man's 
lawful wife in such sort as the writ De Ventre Inspiciendo 
doth appoint : and if she should be fbund to be with 
child or suspect, then she must be removed to a castle> 
m«id there si^fely kept until h#r ^elivfry > an4 so ^y T^fl^^'f v 
wife might be taken from Um ^gnw^ti^ hvfn 9^A9^ ^R^ 
(«) . : : . 

Beir should have kXs tntt AdtWith-^ 
standing the wife*s marrying • <o4asJ 
husband, but is foreign to the heir ap- 
parentis not having the writ, and there- 
fore presumed to be inserted by mis- 
take. See Hargr. n. 8. Co. L. 8* b. (43). 
(fli)Co.L.S.b. 



(I:) See auto, p. 15. 

(I) The second reason given by 
Lord Coke is this t— '* the taking of 
a husband in the case aforesaid being 
her own act, cannot bar the heir of 
his lawful action once vested in him;** 
bnl this IS a reason why the actual 
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WE shall now consider how the descent of an estate 
may he affected by certain acts of the ancestor, and by 
the titles or possesnons accrued or acquired either by act 
of law, or by the wrongful act of third persons ; and, 
fi«t:~* 






By Deo%9€. 



devise 



X It is a rule of law^ (a) that where a testator devises to 
"^the hdr at law ibe same estate which the law would have 
. given him independent of the will> the will is void^ and the 



(«) Seemfr, p. 9, 10. Andthbriile holds. Smith v. Triggs, 1 Sbm. 487. 
sppto lo cqpjhoUt M wdi Mfreo- Hani v. Msfgtt, Waflu Cop. iss. 



'x« 
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heirghall take by descent, which is a higher title ; for the 
title is coufirmed by the descent^ which takes away the 
entry of any person who may by possibility have any right 
to the lands : but if any operation is allowed to the deftise^ 
be is in by purchase, (i) 

Therefore if any one devises to his wife for life^ re« 
mainder in fee to another, who is heir at law, it is a void 
devise as to the remainder ; for the reversion would have 
descended to the devisee after the determination of the 
particular estate, (c) 

So a devise to the heir after charging the estate with 
debts, portions or legacies will be void, and (he heir takes 
by descent ;{d) subject however to the charges created by 
the devise, for the heir is bound to give effect to the will of 
his ancestor, (e) In Chaplin v. Leronx, (/) a testator de- 
vised to his wife for life, and after her decease, to his son 
who was his heir at law, charged with the yearly payment of 
an annuity to his daughter for her life, and at her decease 
with a sum of money to be divided among her children, 
or if she had no child, to be disposed of as she should di* 
rect ; and in default of payment of either of these sums 
within the time appointed, the testator devised the estate 
to another in trust to raise the same, and subject to these 
charges and trust, to his son in fee-: it was held that the 
son took by descent, and not by purchase. 

Nor is this rule confined to devises, under the stat^te 
of wills only, but equally applies to wills made in pursu- 
ance of powers. In the case of Hurst v. Earl of Wia- 
chehea, (g) a woman devised to her son by a former hus- 
band, under a power of appointment in the settlement 
made on her second marriage ; and the question was whe- 



(») 1 iMt IS. b. Plowd. 545. t 1 Ld. Raym. 7*8. Fewae*! Op. SM.S 

Sftnad. 7. n. S Cra. Dig. 158, 9. Cru. D. 169. Allea v. Heber, 1 Bla. 

ifi) t LeoiL. IQIr Baspoofs caae. R. 89. 

(i) Clarke v. Smith, Com. 79. (e) Sogd. Pow. IS3, 4. 

Haynworth v. PreUy, Cro. Ki. 8S3. (/)5 M. aod S. 14. 

919. Moor. 044. Kmermi i^. luchbird, (g) Barr. 880. 1 Bi. 187. S, C. 
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ther the estate should go to the h«r on the part of the 
mother, the son being considered as taking by descent^ 
or to the heir on the part of the father as if he took by 
purchase under the devise. It was decided that*the estate 
descended to the heir maternal of the son, it being" a 
known rule, that a common devise in fee simfrfe to an heir 
at law gives no estate at all, he being adjudged in, by d«- 
cent : and it has been decided in Chancery, (A) that|in 
appointment by will* is subject to the same rules as a com- 
mon devise. 

The devise however to the heir must be of the same 
estate which the law would have given him widiout it ; 
for if any other estate in quantity or quality is ^devised 
than would have come to him by descent^ it vr31 be 
good, (t) 

' Thud where a testator having two daughters, one of 
whom died leaving a son, devised the whole estate to this 
son of one daughter in fee ; the question Was, whether 
the grandson took all the estate by the devise, or one 
moiety thereof by descent, and the other by devise : but 
there could not be a descent to one coparcener of a moiety 
as heir, for a descent to parceners must be to all or several 
who make but one heir ; and therefore it was held a good 
devise to the grandsoii. (k) 

So if a man makes a devise in tail to his heir at law, it 
is good : for the law would, by its operation on a descent, 
give him an estate pure and absolute, which the devise 
does not. (/) 

And if an estate is devised by a man to his daughters, 
who would take by descent as coparceners, so that 4liey 
are joint-tenants under the devise, such devise would be 
good, (m) 



(k) Duke of Marlborough v. Go- S Ld. Raym. S99. Com. R. ISS. 

4olphiD, t Voi. 77. (0 Flo wd. 645. Scott 0. Scott.Amb. 

if) See cmtf, p. 10. 6 Cru. D. 159, 383. 

IV* 1- (») Cro. £1. 43K and aat Bern's 

(ilr) Reading v.llojston, 1 SaIk.84S. case, 1 Leon. 118. 
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, Mr. Fearne ki oneof his Opinions 8ay8^(n) that a cj^vise 
to the heir and another^ as tenants in common^ will not 
prevent the heir's taking his nioiety by descent. For sup- 
pose a testatxH* devises a moiety^ or any other undivided 
share ^f his real estate to a stranger^ making no disposi- 
tion of all the remaining undivided share^ suph remaining 
share would of course descend tp his heir at law^ and he 
must hold it in common with the devisee of the undi- 
vided share devised. It was clear, therefore^ that an 
heir might take by descent, as tenant in common with 
a devisee, an undivided part of the estate of which bis 
ancestor was solely seised ; and it appeared to be imma* 
terial whether the share he so takes is expressly devised 
to him or left unnoticed by the will : P^ if expressly de- 
vised, he takes it in common ; and if not noticed, he takes 
it in the same manner ; and a devise to two or more aa 
tenants in common is in effect a devise of one undivided 
part to one, and of another part to the other. So that 
under such i devise to an heir and a stranger, as tenants 
in common, the heir takes as if one undivided moiety was 
devised to the stranger, and thm residue to himself ; that 
is, in the same manner as if no disposition at all of such 
residue had been expressed in the will, in which case he 
would have taken by descent ; and therefore the same es«- 
tate being devised to him in such residue, as he would 
have taken by descent, the general rule respecting devises 
to an heir extends to it. 

In the case of a lapsed devise, that is, when a devise in 
fee becomes void by the death of the devisee in the life* 
time of the testator, (o) the estate descends to the heir at 
law of the testator, and not to the residufiry devisee, if 
any, of the real estate : a devise of all the rest and residue 
cannot convey wbaU was devised before ; for wills must 
be construed from the iotont of the testator al the time of 
making them, which must appear to be to give his whote 
estate to the specific devisee, and therefore he can have 
Ao residue kft at tbe time the wiR was siade ; aad tbougjh 



(II) f «»•*• Op. isa. Isf eiira J)%. <#) St* Mir, f.gu^(ft^ 

161. 
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the devise Bhoold subsequently become void, yet the kp«e 
shall not operate for the benefit of the residuary devisee, 
such not appearing to have been the intention of the tes- 
tator, but the estate shall descend to his heir, (p) And 
80 a genera] residuary devise will not, unless under verj 
particular circumstances, carry a reversion which in the 
fibme will is devised to the testatbr's light heirs, (q) 

As to exectUary devises, sometimes an estate of freehcdd 
is limited by devise to commence in futurOj (r) either aC 
tsome certain period, or upon some contingent event, 
without any limitation of a preceding estate of freehold to 
support it as a remainder : this fa termed an executory 
devise, (s) 

Where this is the case, and the freehold is not in the 
^ mean time disposed of, it descends to the testator's heir at 
law. Thus, on a devise to one in fee, to conmi^ce and 
take effect six months after the testator's death, the estate 
vms held to have descended to the heir of the testator, 
and to have continued in hiiti for the six months, (tj And 
where a person devised to another for five years, to com* 
mence at the next Michaelmas after the death of the tea* 
tator, and then over in fee ; it was held that the freehold 
and inheritance of the lands devised descended to the 
heir upon the death of the testator, till the next MichaeK 
mas. (u) 

So on a devise to an infant en ventre sa mere, the 
estate vrill in the mean time, till the birth of the issur, 
vest in the heir at law of the testator, (oc) And where the 



(f) Wright 9. Hall, Fortewue* 16S. 
Roe «. Fladd, id, I S4. Doe e. Under^ 
down, Willet, S98. 

(f) SmiUi d. DaTb v. 6ewiders» t 
Bla. Rep. 790. 

(r) An eiecnlory devise dilfin hem 
n remunder, which it who en catete 
to commence in fntore, in this renpect^ 
that a remainder mnat have a pariica* 
larertate to aopport it, while it is 
CMential to an ezecntorj devise that 
no pnrticiilar ertatci capable Sf sup- 
poriinf the limitation over as a re* 



roainder, shoold be in ezisleneef ft 
being a mle that that ahail never be 
conatmed an esecntory devise which 
can be tnpported as n remainder.. 
Pniefoy e. Rogers, t Saond. S3& 
Feame, S9t. WaUl. Princ St. 

(«) See Feame, pmttim* 

(I) Clarke e. Smith, 1 Lutw. 70& ^ 

(«) Pay^s case, Cro. Blis. 878. For- 
rest, 48. i and see 6 Manle Afclw. M» 

(4r) 1 Freem. S44. 1 Wib. B^ 80S. 
See enlr, p. SSi. 
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devise was to D. after the death of a stranger^ k- was held 
that it would not carry an estate for life to B.^ but that 
the estate would in the mean time^ till the death of the 
strang^er, descend to the heir at law. (y) 

In cases of void devises, — as^ where it is impossible ta 
ascertain from the words of a wiU what was intended to 
be ^yen^ or to whom^ the will is void for uncertainty^ 
and the estate goes to the heir. Thus^ where a testator 
devispd to his brother and sister's family^ he having had 
two sisters^ one of whom was dead^ leaving children, it 
could not to a certainty be collected to which of the two 
families he meant to apply it : and the heir at law was 
held to be entitled to the estate, {z) 

So a devise by a man to his son John^ he having two 
sons of that name^ there being no direct proof which of 
them he meant^ is v6id for uncertainty, (a) 

And where a devise becomes void on acconnt of an)( 
informality in the will« and the estate therefore descends 
to the heir^ and there is a term attendant upon the inhe- 
ritance^ it seems clear that though the will would have 
been sufficient to pass the term^ yet it shall not go to the 
devisee^ but shall follow the inheritance in its devolution 
on the heir. (6) 

It may be here laid down as a general rule^ that the 
heir at law shall not be disinherited by any implied con- 
struction of the devise of his ancestor^ for descent is 
favoured ; and this rule applies as well to heirs general as 
by custom : but that there must be some plain words- of 
gift, or necessary implication^ -to disinherit an heir at 
law. (c) And it is a rule of the court of equity to turn 
the scale in fkvour of an heir; and the Court always in-* 

(If) Bootell V. Mohun,. Free Cluu Bengf v. Usher, 1 1 Ves. Jon. S9. 

384. Syropaon o. H'orosby^ &. 440.. Koigbt o. Duplenis, t Ves. SSS. Gat- 

(9) Doe d« Haytar «• Joinville, 8 coigne v. Barker, S Atk. 8. City of 

last, 17S. London e. Garway, S Vern. 571. Boii- 

(lO ft R«C- ^ ^' ^1 ^' Mohan, Free* Cha. S84. lo- 

(») See aiiftf, p.. 855. man v. Alie, Amh. 169. OaM 4 

(«} See Byaa v. Byasi t Ves. 164. MarUuun «. Cooke, 5 Burr. 16SS. 
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cttnes in his fatonr^ and wiH aDow artificnl TeaMtun^ fa 
prevent his being disinherited, (cl) 

And 80 likewise the title of an heir shall not be defeafed 
but by some other title certain and unexeeptionable. And 
therefore^ where there -is proof of the existence of a wiD, 
the contents of which do not appear^ no eonjectore abril 
be admitted as to the contents of such will^ in prejudice 
of the heir, (e) So two inconsistent wills of the same 
date^ neither of which can be proved to be hst exeoated, 
(unless explained by some subsequent att of the testator,) 
are void for uncertainty^ and wiR let in the heir. (/) 

So great also is the favour shewn to heirs^ that tiioiB^ 
a man .should have a real intention to disinherit his heir; 
yet if it was owing to fVaud^ it wifl fetch bjack the estate 
and re-invest it in the heir, (g) And tilie court of e^ty 
will intend an intestacy in favour of the heir at law, unlm 
there is a clear intention to pass the estate. (A) 

Thus^ where there was a trifling pecuniary I^acy to 
the heir at law^ jointly with other grand-children of the 
testator^ and to be paid on a future contingency^ it vraa 
held that this would not^ as against the heirs^ turn a deviae 
in remainder to A. generally, into an estate in fee. {%) 
And it was also in a subsequent case decided^ that under 
a devise to A.^ her heirs and assigns for ever^ of the tes- 
tator's lands at B., and a subsequent clause devising to A^ 
aforesaid all his lands at C. ; that A. took only an esti^ 



(i) Cnbtree v. Bramble, 3 Atk. 680. 
and see Parsont v. FreemaD« 3 Atk. 
747. Erery heir has a right to en- 
quire by what meaoa and voder ivbat 
deed be it ditiaberited ; aad before he 
has established his title, be may go 
into eguity to remove terms out of 
the way, which would prevent his re- 
covering there; and may also have a 
production and inspection of deeds 
•ad writings an equity. See Harrison 
o. SouthcotAi 1 Atk. 589. % Vet. SSS. 
Beniey v. Bjre, ) AtL S$7. 

(r) Cowp. 9t. 



If) Phipps «• Earl of Angleaea, 5 
Bro. P. C. 45. On the other hand, 
when an effeclivv deviR appeaM to 
have been •nee made in disiiihenBoa 
of the heir at law, it shall lie upon 
the heir to prove that sudi devise htf 
been as effectually defeated. Har- 
wood o. Goodright, Cowp. 97* 7 Bro. 
P. C. 344. 

(g) Benuet r. Tade, S Atk. SS7. 

(ft) Timewell v. Perkins, t Atk. MS. 

if) Roe d. Callow v. Botton, t Bla. 
Rep. 1045. 
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for life in the lands at Q„ and the reversion descended 
to the heir^ although the will began with the introductory 
words, — *' For those worldly goods and estates wherewith 
it hath pleased God to bless me/' and contained a legacy 
of one shilling to the heir at law. (k) So where one 
seised in fee of real estate, by her will first made disposi* 
tion to two persons for life, reserving a rent-charge out 
^ tlie same, payable first to her uncle for life, and then 
to her heir at kw for life ; which, '' together with the 
repairs during the term, should be considered as his rent 
for the said fi^rai ;"' — ^and afterwards she proceeds to make 
a disposition of her personal property, arid then bequeaths 
mnd devises '^ all the rest, residue, and remainder, of her 
effects wheresoever and whatsoever, and of what nature^ 
kind; or quality soever, (except ^,her wearing apparel and 
plate,) to certain nephews and nieces^ to be equally divided 
between them by her executors :'' it was held that the re^ 
version in foe in the real estate did not pass by the resi- 
duary clause, but descended to the heir at law, although 
be bad a rent-chaige devised to him for his life out of the 
same estate in the hands of the tenants for life. (2) 

In order to disinherit an heir the construction of an 
irapiicatton in a devise must be absolutely necessary : and 
therefore, if A. devise to B. after the death of a stranger, 
it will not carry an estate to B. for life, because there is 
not any necessary implication but that it might descend to 
the heir in the mean time.(m) And, as it has been before 
observed, a general residuary devise will not in general 
carry a reversion which in the same will is devised to the 
testator's right heirs, (n) 

(k) MitdieU o« SideboUiaiii, Dong. SS4. See Syrapson o. Hornsby, /if. 

' 759. 4S9, 458. 

. (0 Canield «. GUbert, 8 East, 516. (») SmiUi d. Dsvb •. Sanoden, f Bl. 

(m) Boutell v« MohuD, Prec Cba. Rep, 796. 
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SECT. IL 
By Fine or Recovery. 

It has been stated in a former part of this Work thai 
the descent of an estate \fhereof a man is seised ex 
parte matemd, may in some cases be altered by a fine or 
recovery levied by him. (o) 

These will not alone in general have any effect what- 
ever ; for as in cases where a man seised as heir on the 
side of his mother makes a feoffment in fee to the use of 
himself and his heirs, the use being a thing in trust and 
confidence shall ensue the nature of the lands, and shaS 
descend to the heir on the mother's side :(p) so in the 
cases of limitation by fine and recovery, it is still the 
ancient use : and there is no difference whether upon the 
conveyance of an estate any part of the u^ results by 
implication of law, or whether it be reserved by express 
declaration to the party from whom the estate moved, {q) 
Therefore, if a tenant in tail by descent ex parte ma- 
temd, suffers a recovery, but declares no use, or declares 
the use to himself in fee ; or, after limiting other uses, 
limits the ultimate fee to himself, in either case the estate 
will be descendible to his heirs ex parte matemi. And 
this rule applies to estates of copyhold as well as of free- 
hold tenure, (r) 

But this must be understood of a tenant in taif by 
descent ; for if the estate tail had been created by pur- 
chase, even though from a maternal ancestor, the fee 
acquired by the recovery would have been descendibfe to 
the heirs general. Thus, where A. being tenant in tail 

{o) See «fite, p. 13*. (r) 5 T. R. 104, 107. II Mod. 181. 

(ji) Co. Lit IS a. Godbold ©. Free- Coventry Rec. 2SS, ; and see I Watk. 

8l0De» 8 Lev. 406. Cop. 175. « Prcul. Abs. 434, el 9eq. in 

(f) AbboU r. Burton, Salk. 590, opposition to this doctrine. 
See Crow v. Baldwere, 5 T. R. 104. 
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by purchase under hig mother'a marriage^gettlement^ with 
remainder to B. in tail^ with remainder to himself in fee 
by descent from his mother^ suffered a recovery^ and 
declared the use to himself in fee^ and afterwards died 
seised^ intestate and without issue : The Courts were of 
opinion^ (and that opinion was confirmed in the House of 
Lords^) that the lessor of the plaintiff who claimed as heir 
to A. ex parte matemi, was not entitled to the estate ; 
because A. beings tenant in tail by purchase, and the 
recovery merely expanding and enlarging that entail into 
a fee, the fee must be considered as depending on the 
same title, and the recovery had destroyed both the re« 
mfdnder to B. and the maternal reversion, (s) 

In the case of a tenant in tail by descent, if it be desir- 
able to destroy the descent ex parte matemd, and make 
the estate descendible among the heirs general, a convey* 
ance should be made to trustees after the recovery has 
been perfected, and a re-conveyance taken from them to 
the uses required, with the ultimate use to the tenant in 
tail in fee, by which means the ultimate fee will, as in the 
case of fL feoffment and re-enfeoffment by a tenant in fee 
ex parte matemdj have been acquired by purchase, and 
will then be descendible to the heirs on the father's 
side. (0 

Where a man tenant in tail by purchase, with the 
reversion in fee ex parte matemdj^ levies a fine with pro- 
clamations, the estate-tail becomes extinguished, and 
the reversion then comes into possession : and this being 
the old fee, will consequently descend to the heir on the 
mother's side, and not to the heirs general ; the only effect 
of the fine in such case being to bring the estate into 
possession, {u) 

(f)Roed*Crowv.Biildwere, 5T.R. aad render « for if a penon seised 
104. 9 and see the case of Marlio d. e« jMrlr maiemd^ lery a fine of this 
Tregon well V. Strachao, S Stra. 1 179. nature, it will operate as a feoff- 
more correctly reported, 5 T. Rep. ment and re*enfeoffinent, and give 
107, n. him a new estate, descendible conse- 
(I) See Co¥. on Rec. 911, SIS. quentlj ex fmrte paUmL Rice v* 
(a) 1 Cruise, 874. Carth. 857, 861. Laogford, Carth. 140. Djer, 31 1. pi. 
Unless it were a fine $ur done^ grant, S4. Watk. Desc. 898* 
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JS^ Dower. 

Tenant in dower^ says Littleton^ (to) is where a man 
is fleked of certain lands and tenements in fee-simple^ fee 
(ail geueralj or as heir in special tail, and taketh a wife 
and dieth ; the wife^ after the decease of her hosband, 
shall be endowed of a third part of such lands and tene* 
ments as were her husband's at any time during the 
coverture^ to have and to hold to the same wife in seye- 
ralty^ by metes and bounds, for term of life ; whether she 
hath issueby her husband or no, what age soever the 
wife he, so that she be past the age of nine years at the 
time of the death of her husband, (x) 

*' The relation of husband and wife, as it is the nearest, 
no it is the earliest ; and therefore the wife is the proper 
object of the care and kindness of the husband. The 
husband is bound by the law of God and man to provide 
for her during his life ; and after his death the moral obG- 
gation is not at an end, but he ought to take care of her 
provision during her own life. This b the more reason- 
able as, during the coverture, the Wife can acquire no 
property of her own. If, before ber marriage she had a 
real estate^ ihis by the coverture ceases to be her's ; and 



(v) Sect. S6. 

(4r) Fran th« above ^uoUtioD nay 
be drawn the three requieitet of 
dower, v&. — 1. The marriage of Uie 
parties, which although it is Toidable 
onaaygrooBd whatsoever, yet if it 
be not ananlled darieg the life of the 
IraBbaad* wiH he mfBdent to entitle 
the wife to dower, and eannot be de> 
^ctandwoid after bis death, so as to 
.dervivnh«r«ftlwsnaBn, llnstSSb. 
4nl«, pb M. I and »e I Cni. Big. ni. 
t. The hinbaad ianst ba laiBed at 



some period doriog the covertarei 
bat he need not have obtained aa 
actual seisia, for a seisin in law will 
be sufficient Nor is it neoesnry that 
he should die seised « for a seisin at 
any time during the coverlore will 
entitle the widow to her dower« even 
thongb he shonld have disposed of 
the. property. S. The death of ths 
husband, until which event the 
of tlm wife in ber dnww is mA 
plete. 
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tht r%ht thereto^ while she is married, TesU fai her hui^ 
bend. Her personal estate becomes his absolutely^ or at 
least is subject to his controul ; so that unless she has a 
real estate of her own (which is the case of but few) she 
may by his death be destitute of the necessaries of life ; 
unless protided for out of his estate, either by a jointttre> 
or dower^ As to the husband's personal estate, unless re* 
stmined by special custom, which very rarely takes place^ 
he may give it all away from her ; so that tUs real estate^ 
if he has any, is the only plank she can lay hdd of, to 
prevent her sinking under her distress. Thus tlie wife 
is said to have a moral right to dower, (y) 

Bjf the common lam, the widow is entitled for her life 
to the third part of all the lands of which her husband 
was seised during the coverture, of such an estate as the 
children by such wife might, by possibility, have inhe*^ 
rited. (a) 

Dimer by ciisfom .varies according to the custom and 
usage of the place ; and is to be governed accordingly* 

According to the custom obtaining in some manors an 
iaftnite variety of rules prevail for the endowment of wi* 
dows : {a) though without a special custom, copyfaoUs are 
not subject to dower : but where a custom to be endowed 
thereof does exist, the widow has the same assistance 
for the recovery of the same, as of dower at common 
law. (6) 

And here it may be observed that where a custom of 
dower prevails, the wife cannot waive the provision thereby 



(y) By Sir J. Jekyll, S P. Wras 70S. 

(a) Co. L. SO. b. Perk. 901. Dower» 
bj the civil' law, was tbe portion 
which the wife brought to her hu»> 
band, either in land or money. The 
hutband had the use duriag his life 
of thingB immoveable, bat could not 
aliea thenk As to things moveable he 
night alien them, but must restore to 
the value % for these, upon tiie dimo- 
latioa of the marriage, aHher by tho 
^th of the hadiand er bj ditorce, 



came back to the wtft. SeeVi8.S40* 
S Bac. Ab» Dower. 

There wen also three other species 
of dower« ria. i-^di OMMum e^doiia t 
'^Em at Mfua pmtrU : — and De la plm 
b0U§ (ek^m, ifc) For a description 
of which^the Beadermaj be referred 
to S Bla. C. 1SS» 3. S Bac Ak 
Dower. 

(a) Set Bac Ab. Dower (k). 

^)4 G<K St. Hob. SIS. 6 COt 1IS» 

S Saund. Bap. 4ii. a. <5>. 
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Hwde for her» and daim her thirds at ceaiinon law^ aK 
eustoms being supposed to be equally ancient with the 
common law itself, (c) 

By the custom of gavelkind^ (rf) the wife is entitled ib 
one moiety as long as she centinnes chaste and unmar- 
ried r (e) the reason of which appears to arise from the 
equal dbtribiition which is observed in this peculiar qpe- 
cies of inheritance in the same family for their equal sup- 
port ; and therefore when she proves unchaste, or manies 
i^;iun, and thereby contracts a new afliance, this provisioB 
as to her ceases, and retorns again into the fiunily. {f) 

By the custom of borough English the widow is entitled 
to the whole of the lands of her husband for her dower^ 
or rather, as it is technically termed, her firee-bench : and 
for this reason, that, in these boroughs, the eldest son 
having been introduced into the trade of his fother, the 
youngest inherited the lands; and therefore the wife, 
having the care of the younger chQdren, was entitled to 
the whole in order to enable her to support them during 
her life, (g) 

' The nature of the estate in dower b this : that tlie 
dowress is in from her husband, and not from the hor ;(A) 
and her esUte is, as it were, the continuance of that of 
her husband, (t) though the freehold is not in the widow 
before her entry into the lands assigned, or until posses- 
sion or seisin be delivered to her by the sheriff, {k) 



(c) Go. I., sa b. Cro. Kl. SSS. Lmd. 
SS, 133. See tLnU^ p. ISS. 

(if) See mU, p. 174~18S. 

(e)Co.L.33li.Ula. 

(/) See S Bac. Ab. 397, 8. 

(g) See anU^ p. 188—190. Co. L. 33. 
b. 110 b. F. N. B. 150. Cro. EL 415. 
Hoor. pL 560. See Bac Ab. Dower. 

(A) But she holds of the heir by 
fealty I the assignment of dower by 
tiie heir being a species of sub-infea* 
datioD not prohibited by the sUtote 
Qirfs Ai]rt#re«, beeause the heir does 
not depart with the fee. Before the 
abolition of military tenarssi the 



dowress was attendant on the heir«er 
whoever else was entitled to the re- 
version for the third part of the ser- 
vices. See Gilb. Uses 357. 1 Cns. D. 
193. 

(f) Watk. D. 84. And therefore 
in a writ of dower against the heir, 
he cannot plead his nonage in onler 
to stay the proceedings; for it b 
necessary that the widow's claim 
shoald be immediately detemiDed, 
or she may want a present snbaist- 
ence. 1 Roll. Ab. 137. 3 Bin. C. 301. 

{k) See Co. L. 39 b. 37 a. BT. ( 1). 
Hale MS. Litt. s. 393. Walk. O. S5. 
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Where therefore the heir enters on the lands upon the 
death of the ancestor, who leaves a widow claimuig^ 
dower^ here by the endowment of the widow the seisin of 
the heir is defeated as to the lands assigned in dower ; 
and that not merely from the time of the operation of this 
intermediate title ; but will be absolutely, and a6 inilh 
destroyed, so as to have reference to the estate of the pre^ 
cedent possessor. {I) 

It may here be observed that though the law casts the 
freehi^d on the heir immediately on the death of the an- 
cestor ; and therefore by the death of the husband the 
tide of the wife to dower became complete and consum- 
mate> yet she cannot legally enter on any part of the land, 
imtil dower has been assigned to her. It is therefore the 
duty of the heir to assign to the widow her dower : but 
where he refuses, and the widow is compelled to have re^ 
course to legal aid to obtain it, the assignment is made by 
the sheriff, (m) 

The entry of the heir being thus destroyed, and the 
vridow being in from her husband, it follows that the hat 
has.ooly a reversionary interest in the portion of which 
such widow is endowed ; and of this reversion, being ex- 
pectant on an estate of freehdd, the heir can have no ac** 
tual seisin so as to make him an ancestor, (n) 
' But if the widow possesses the third part of the pro- 
perty of her husband in any other manner or by any 
other title than as her dower, the seisin, which the heir 
may have acquired by entry, in that part of the estate of 



(I) Walk. 84. For Uiis retson a 
voman U not dowable of laods u- 
tigned to another in dower. 1 Orn. D. 
190. Thns if the ancestor of a mar- 
ried nan dies, and he endows the 
widow of such ancestor of one third 
of the lands descended to him, and 
dies this widow will onlybe entitled to 
a third of the remaining two thirds 
according to the maxim i»9 ie dole 
p$H HSU iAet^ becaose the assignment 

of dowerby the heir defeats the seisin 



acquired by the descent to him, so 
that the widow is in of the estate of 
her hiisbaad i the heir being consi- 
dered as never having had seisin of 
that part 1 Inst SI a. 4 Rep. ISS a. 
Glanv. I. 6. c 17. Bat this maxim 
does not apply nnless the dower be 
actually assigned. See Hikhina «• 
Hilchins, S Tern. 40t. 

(») 1 Inst 84. b. 

(II) See mU^ Chap. XIV. p. 83S^ 
S48. 



I. 
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which the k in poMeisioii, may be retained by the heir, if 
he grants to the widow after the death of her husband^ 
and before endowment^ a lease for life or years, (o) 

The former will be an effectual bar of her dower for 
ever^ (p) and the latter will be a bar during the co»tin«- 
ance of the term : (q) for in these cases she is in of her 
own estate^ which can have no relation to that of her has- 
band, so as to coalesce with, and constitute, a continuance 
of, his estate. And as the heir had gained an actual adsin 
of the whde, these estates are considered as carved oat 
from and portions of his interest, and not derived from 
an interest anterior or paramount to his own ; so that his 
seisin vrill not be thereby defeated : bat the person cUm« 
ing on his death must make himself heir to him as the 
person last seised, (r) 

An estate in dower being, as before s&ted, a continual 
tion of the husband's estate, is incident to estates of in* 
heritance only, and not to estates which the husband has 
for life. And it is not only hecessaiy that the husband 
shottM have an estate of inheritance, to entitle his wife to 
dower, but that the estate should be rimut et seimtl m 
him. (s) 

Estates in fee in lands are subject to dower; as also the 
profits of the land. 

£states tail are ako subject to dower, if the issue of the . 
widow, in case she had any, are capaMe of inheriting : 
and although the estate tail should determine by tbe death 
of the husband without any issue, or such as are capable 
of inheriting, yet shall the widow be endowed ; for dower 
is a condition taciti annexed to every estate tail, nor can 
it be restrained or barred ' by any proviso or coodition 
whatever. (<) 



(•) Jfl«k« U, M. pi. ST- 7S. 1^. SS. BiMki^ JDMer, S7. 4S. Sm Waik.tl; 
FmIu Dower, t. aSO. F. N. a. i4S« 



(■V. Kitch. 1 60. Brooke, Do wu S7 . . (r) Set «M«f , p. 4S. Wiftk. D« es. 
ip) Perk. t. 350. <•) I Cm. O. ISO. 

<«) U a. F. N. B. 14flL KUck. ISO. (I) l Cra. S. IS7. 
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Qualified or base fees are also subject to dower as long 
as they continue, (u) 

Estates in common and coparcenary are subject to 
dower : but not estates in joint-tenancy^ because upon 
the death of one of the joint-tenants the estate goes to the 
survivor ; who is then in from the first feoffor or donor, 
and may plead such feoffment or gift as originaUy made 
to himself without naming his companion, (x) 

Estates in reversion after estates for years are subject 
to dower^ the seisin of the tenant of the particular estate 
(not being a freehold) being considered as that of the re- 
mainderman or reversioner : (y) but these interests^ being 
expectant on an estate of freehold^ are not liable to any 
claim of dower^ for the husband could have had no sei- 
sin, (z) 

A woman is also dowable of an equity of redemption 
upon a mortgage for years^ (a) but not where the lands 
are mortgaged in fee : but this must be understood of a 
mortgage not created by the husband during the coverture 
for he cannot in any way dispose of his property of which 
he is seised during the coverture^ so as to bar the widow of 
her dower, without her concurrence. The widow holds 
her dower discharged ffom all incumbrances created by 
her husband after the marriage, because upon the hus- 
band's death the title of the wife being consummate, has 
relation back to the time of the marriage, and to the 
seisin which, her husband then had ; both of which are 
antecedent to jsuch incumbrances. (6) 

Some incorporeal hereditaments, as adVowsons, tithes, 
commons, offices, franchises, and rents; are subject to 
dower, (c) 

Trust estates are not subject to dower, nor is a widow 
entitled to dower out of an estate conveyed to her husband 
. by way of mortgage, (rf) 

(f») Plowd. 557. 1 Crti. D. 189. (A) I lost 46 a. 4 Rep. 65. a. 1 

(jr) Lttt. s. 45. I Init. S7. b. » Cru. D. 194. 

Of) See ante, p. 61. (c) See 1 Cru. D. 189. 

(z) Ante, p. SS5--243. ' . W » Cru. D. 192. 488. 

(c) 1 Cru. D. 189. 2 LI. \3o/ 
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SECT. IV. 
By Cvrtetif. 

Tenant by the curtesy, gaya Littleton, (c) is where a 
man taketh a wife seised in fee simple or in fee tail ge- 
neral^ or seised as heir in tail special and hath issue by the 
same wife, male or female, born alive ; albeit the issue 
after dieth or liveth, yet if the wife dies, the husband 
shall hold the land during his life by the law of Eng- 
land, if) 



(r)8.S5. 

if) Under Uiis descriptton tn in- 
cluded the four requisites of curtesy, 
vi%. If art uge, — Seisin of the wife,— 
l8sue-^nnd» Death of the wife. 

ne m9rriM§9 must be l^gnl. See 
miUt p. S3. But though it should 
not be so, yet if it be only voidable, 
and not set aside durii^ the life of 
the wife, the husbiind will bo tenant 
by the curtesy ; for the law will not 
suffer a divorce to be prosecuted, after 
the death of either of the contract- 
ing parties, S Bum. Bed.!* 4»S. $00 
aiUe^ p. 84, 

Tke Bciiim of the wife must be at 

aome period during the coverture 

eitiier by herself, or by her husband 

in her right t though, with reference 

to the next requisite of curtesy, it 

0iay be either before or after issue 

had. I Inst SO. a. And it may be 

here generally stated that the seisin 

which will render a person the stock 

of deseent will entitle a man to be 

tenant by the curtesy. See nnlt, tit 

*< Seisin,*' p. 4S— 6S. and in the title 

of *' Incorporeal Hereditaments,** p. 

1S1-^8S4. and the subsequent title of 

" Remainders and Reversions.** 

ne i$9ue must be bom alive, 
though it need not be during the sei- 
sin of the wife 1 for though the issue 



should die, or be bom after Ite 

of, or before the descent to, the wiSs, 

yet the hMsband.shnll be tenant by ^ 

curtesy. Co. L. 99. b. SO. a. And 

sequently if a man taketh a 

seised ia fee of landa» and is 

and then ha9 i»ue, and the wife dies, 

he shall enter and hold by the curtesy, 

or if he has issue which dies before 

the deseent Co. It. M. OffwelkMid 

a man maybe tensutbythe cnvtciy 

without having iasu^ Go. L. 30. a. M 

vide Rob. Gav. b. t. c I.Tfais iasae to 

entitle the husband tobeleivnl by te 

curtesy, must however be sochasare 

capable of inheriting the estate. See 

mtie, Utie** Heir^** I4h-48 1 for if the 

estme weie United to a vonan, and 

the heirs male of her body, a daa^ 
ter would not be such isane, as would 
be requited in this case. Co. L.S«.b. 

a Rep. 36. b. 

But it is not necessary thai tfie issue 
be such as must, if they may by pos- 
sibility, inherit : as if a woman hss 
isMie by a irat husband who dies, asi 
then she marries again and has ii^ae 
by a second husband, he may be te- 
nant by the curtesy, because kis isme 
may by possibility inherit if the liist 
issue should die without iMia. 8 Rep. 
34. b. 

B^lfic dMib ^ Af afe, whicltift| 



ticT. W.3; 
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' Afl persons who are capable of taking freehold estates^ 
Miay be tenants by the curtesy. 

But an ali^d cannot : for although^ as we have before 
seen^ (g) an alien may take an estate by purchase 
(for. the benefit however of the Crown J yet he cannot 
take by act of law ; for the law wiH not transfer an estate 
to a person who cannot keep it^ but must immediately 
give title to another. But if an alien be made a denizen^ 
and afterwards has issue^ be may be tenant by the curtesy 
in respect of such issue ; though he couM not on account 
^f issue had before, (k) 

Of estates of inheritance^ a man shall be tenant by the 
curtesy^ at estates in fee simple, in fee tail^ (i) estates in 
coparcenary and in common. Of some incorporeal beredi*- 
tamentSy as advowsons^ tithes^ coniinoiM, rents^ and estates 
in equity^ (k) a man sliall be tenant i>y the curtesy. (/} 
iBut estates not of inheritance^ (m) estates in joint-te- 
nancy^ (n) estates in remainder or r eversioa on freehold 
estates ; (o) lands assigned in dower, (p) copyhold estates 
except by particular custom ; (g) and dignitieii9 (r) are not 
wbject to curtesy. 



f 






Uie last rematning reqaisite,the eytate 
of the hasbaod is consummAte, though 
for many puqioses it has connnaice- 
nent dartog the lifetiiae of the wife 
immediatelj upon issue had. See 
Co. L. SO. a. The law vests the estate 
by curtesy in the husband without 
any nanignDieBt as in the ease of 
dowert and even without entry, if the 
wife was already in possession, see 9 
Bla. C 187. 9 InsL 154. but not other- 
wise. imnediately on issue hadi and 
be then becomes tenant iniiiale, 
though his estate is not altogether 
ceniaimiiate tilt the death of the wife. 
8 last 154. Co. L. SO a. 40n. b. t Bk« 
C. \%H. Plowd. 864. See also Watk. 
B. lOS. 

(g) See Mmte, tit •*Alieii8,*'p.S 1—40. 

ih) T Rep. 85. a. i Vent 417. See 
1 Cru. D. 104. 

(0 • Bep. S6« b. 8 Inst aSO. 1 Inst. 



30. a. I Inst. 884. a. 6 Rep. 41 . a. 

(k) See Sweetapple o. Bindon, 8 
Vem. 536. Cunningham v. Moody, I 
Yes. 174. Dodson «. Hay, 3 Bro.C. C. 
404. 

(/) See these several titles ante. 

(01) See Doe d. Neville o. Rivers, 7 
T. R. 876. 'Sunmer v. Partridge, 
8 Atk. 47. Boothby r. Ternon, Mod. 
147. Roberts v. DixWell, 1 Atk. 607. 

(fi) Litt s. 45. 1 Inst 37. b. 30. a. 
ISO. «. 

» Co. L. 89 a. 

(p) GUnviHe, I. 6. c. 17. Bro. Ab. 
Curtesy 10. Co. L. 31 a. 4 Rep. 188 a. 

(C)4 Rep. 88. b. Cro. Bl. 361. 
Savage's case, 8 Leon. 109. 808. 1 P. 
Wms. 69. 8 Ld. Raym. 108S. Gilb. 
Ten. 8S7. 386. B>yw v. Acton, Moore 
871. 

(r) 18 Rep. 1 18. 1 laA 89. b. »nd. 

11.(1). 
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By the custom of g;avelkind the husband is entitled to 
curtesy, whether he has issue or not by her : but it is ovif 
a moiety of the land^ and ceases if the husband nuuries 
again, (s) 

The title by curtesy^ though it be not consummate tiB 
the death of the wife, has nevertheless a banning in 
some measure even on issue had. (<) On the death of the^ 
wife, however, the estate of the husband takes effect im- 
mediately and absolutely, in reality and without any neces- 
fiity for an assignment, as in the case of dower^ (u) in 
order to give a proper title to enter, though even dower 
after such assignment takes effect in relation from the 
death of the husband. It follows therefore that aa (the 
title of curtesy accruing to the husband and being con- 
summate immediately on the death of the wife,) there can 
be no intermediate seisin by the heir to the estate^ the 
same will descend in the same manner as before described 
of other remainders or reversions, (x) 



SECT. V. 



% Debts. 

Debts are a species of contract which arise in three 
manner of ways, viz. By record ;- by specialty ;— or, bj 
simple contract, (y) j ^ j 

A debt of record is a sum of money which appears to be 
due by the evidence of a court of record. 

Debts by specialty, or special contract debts/ are such 
whereby a sum of money becomes, or is acknowledged to 

(.) Rob. Gav. b. S. c. I. and Co. L. »9. b. SO. m. Gilb. T» 

S ^ rlT' "• ""• "• ^'■•^ *"• « ^'••C- '«7. «• W.tk. D. 10.. 

IriilfJV.. Cr)Sec«BI..C.465. 

{*} See ttiM tide «»<#, p. 29S— 143. 
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be, due bjr deed or instrument under seal ; as by deed 
of covenant^ deed of sale^ lease reserving rent, or by 
bond or obligation. ^ 

Debts by simple contract are such, where the contract 
upon which the obligation arises is ascertained neither by 
matter of record, nor by deed or special instrument ; but 
by mere oral evidence, or by notes or memoranda un- 
sealed, which are capable of a more easy proof, and 
therefore better than a mere verbal promise, (s) 

Where an ancestor has acknowledged any security on 
record, or has bound himself and his heirs, (expressly, for 
Otherwise they are not bound (a) ) by any deed or instru- 
ment under seal, (which are called specialty debts) his 
heir is bound to satisfy those debts, as far as the land or 
other hereditaments descended to him from such ancestor 
will extend. Such lands or hereditaments are in law 
called assets by descent. 



(s) See 9 Bla. C. 465, 6. 

id) And tk}s must he sIwwd in the 
deelaratioD agaiost Uie heir. Com. D. 
Pleader. S S. S. Yin. Ab. Heir. K. 9. 
t Sa«iid. 1 34. n. I. IS6. Ac. 9 ChiUy 
PI. 908. n. (y).? and see 9 Saund. 
137. n. 

nerefore if a man covenants for 
himself and his heirs to keep my 
hoose in refiair, I can then (and then 
only) compel his heir to perform 
thia-corenaat, when he has an estate 
svficieiit for this purpose, or assets, 
by descent from the covenantor : for 
thoagh the covenant descends to the 
heir,whether he inherits any estate or 
no, it lies dormant; and is not com- 
pulsory, until he has asKls by des- 
cent Finch. Rep. S6. 9Bhi. C. 944. 

The reason why the heir is not 
chargeable in this case, as the execu- 
tor is in case of a bond entered into 
by the testator, without being named 
is this: by the common law the goods 
•nd chatteb only of the debtor, and 
the annual profits of the land,aa they 



arose, and not the land itself, were 
liable to execution for debtor da- 
mages, because these being the secu- 
rity which the creditor depended upon, 
they were liable in the hands of his 
representative or executor, as well as 
in the hands of the debtor himself; 
and hence it was, that the executor 
was bound to answer the debt of the 
testator, so iar as he had chattels or 
assets, though he was not named in 
the contract : but the land was not 
liable to execution, because' it was 
preserved from the persona) contracts 
and engagements of the tenant that 
he might be better able to answer the 
feudal duties to the lord, which were 
the life and support of the govern* 
ment ; and therefore the land not be- 
ing originally liable to the demand 
in the hands of the obligor, must be 
much less liable in the hands of the 
heir, who was not comprehended in 
the contract. 9 Inst 19. Plowd. 440. 
Hob. 60. 
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An heir at faiw^ however^ is not personaDy Gable to the 
debts of his ancestor ; and bis body is so fiur protected, a» 
it ^ould be most unreasonable to subject, him thereto^ any 
further than to the valne of the lands descended : (fr) and 
if he pay his ancestor's debts to the value of the land 
descended^ be shall hold the land discharged, (e) But he 
must^ in order to dischai^e himself from liabiMiy^ ooafes9 
the action^ and shew the certainty of the assets, {d) For 
if issue be taken on the quantity of the assets^ and it be 
found that the heir has other lands by descent^ (e) or if 
he pleads payment by a co-obligor^ (/) or a bad plea^C^) 
or if he pleads a fact which he knows to be fahe^ and it 
be found against hiro^ as where he says that he has no- 
thing by descent^ and the jury find that he has woatething^ 
however small it may be, and insufficient to dischaijge the 
debt } the plaintiff is entided to a genera} judgment for 
the debt, damages, and costs, and to sue out the fibe 
execution against him as on a judgment for his own 
debt. (A) 
But Mr. Serjt. WiUianiSy in a note t6 bis edftjon of 



(6)Bac. Ab. tit Heir and Alices. 
Dyer SI. pL S9. 807.pl. 15. S44.pl. 
1 . And therefore to an actioa againsl 
an heir on the bond of his aocestory 
be may plead pay meat by him to ether 
bond creditors belbre the commeace- 
ment of the action, to the fall iral ue 
of the land. Buckley v. Nightingale^ 
1 Stra. 6165. 

An heir at lav^ cannot, bowcTer, 
by his own act raise a charge on the 
estate in his own favour, which shall 
Supersede the incumbrances of his 
ancestor. And it was therefore held 
that a plea by an heir at law, who was 
sued by an obligee of his ancestor, 
that he claimed to retain a certain 
sum for money laid out in repairing 
the premises, could not be supported. 
Shetelworth v. Neville, 1 T. R. 454. 

(c) Buckley v. Nightingale^ 1 Stnu 
665. Ca. temp. Talb. 109. 



(rf) Davy e. Fepys^ PUwd. 44e, 9 
Roll. Ab.71. I Stra.66B. 

(e) Smith «. A^el, 7 Hod. 44» 

if) Braadlin «. MiUiaakyCacUKtS. 
Comb. 168. 

(g)a Ld. Baym. 7SS. l Salk. S54 

7 Mod. 40. 3 Bac. Ab. SO. 

(A) Davy o. Pepys, Plowd, 440. 8 
Leon. 11. Hlnde and Lyon's ca^ 

8 Roll. Ab. 70. (o).pl. 9. Dy. 140. a. 
Bowyer V. RivHt, Sir W. JMies, 87. 

But the plea of mm Ml /wins, 
which puU in issoe the qacstMMi,wfae'' 
ther such bond or other aecnrity 
were the act of the ancestor or not, 
forms an exception to the ml^tfiar if 
it be found false, it docanol alter the 
nature of the Judgment, but the kads 
descended only are liable to execa* 
tion. Clothwortl^ v. Clotinr«rtby, 
Cro. Car, 437. 
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» 

Saunders' Reports«(i) thinks it certain^ that from the 
liberality of the Courts the defendant would be allowed to 
amend his plea^ if the defect arose from mispleadings and 
th€ plea be an honest and fair one. 

And a special judgment that the plaintiff shall recover 
the debt, damages^ and costs^ to be levied out of the landd 
descended^ given without the plaintiflTs consent, is erro- 
neous. (At) 

There is some difference of opinion^ Mr. Williams 
continues, with respect to the nature of the judgment, 
when obtained against the heir on demurrer, or by default. 
In Bowyer v. Rivitt (l) it is laid down — '' that though 
the judgment against the heir be a general one when he 
pleads a &Ise plea, yet if the judgment be by confession, 
nil dicitj or non est it^armatus, it must be only of the 
assets descended : but in Davy v. Pepys (m) it is said, 
that if the heir do not confess the action, and shew the 
certainty of the assets, but pleads that he has nothing by 
descent ; or if judgment be given by default, or ml dicit, 
or confession, or on any other matter or ground whatso- 
ever, without confessing and shewing the certainty of the 
assets, the plaintiff shall have execution of his other land, 
or of his goods, or of his body, as he should have for the 
debt of the heir himself on his own bond, (n) And in 
Smith V. Angell; Lord Holt says, that '^ the authority of 
Davy r. Pepys has been murmured at t but there is not a 
word of it which is not good law. And this appears to 
be confirmed by the Legislature ; for it is provided (o) 
*' that no heir who is chargeable by reason of any estate 
or trust made assets in his hands by that act shall 4)y rea- 
son of any kind of plea^ or confession of the action^ or 
suffering judgment by nient dedire, or any other matter, 

(0 9 SBunden. 7. b. d. ker v. Borne, 1 Moore* 5SS. Cro. EL 

(At) 9 ftolL A!b. 71. p\. S, t^. Smith 6M.S. C. O^er. Sf. s. Kin&stoii v. 

V. Angell, S Id. Raym. 786. Clark, S AUl. SOS. Smith v. AdgeUa 

(0 Sir W. Jooei, SS.Poph. 163. See S Ld. Raym. 786. I Salk. 954. S.C. 8 

also Dyer. 81. a. Pinch*^ Law 884. Saund. 7. b. a, 

(m) Supra, p. S26. n. (kj. (p) St. Draudfli 99 Cv. S« c. 3. f. 1 !• 
' («) See alao SRoU. Ab. 70, 1. Bar- 
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be chargeable to pay the condemnaUon out of his own 
estate ; but execution shall be sued of the whole estate 
80 made assets in his hands by descent^ in whose hands 
soeyer it shall come after the writ purchased, in the same 
manner, as it is to be at and by the common law, where 
the heir at law pleading a true plea, judgment is prayed 
against him thereupon/' And again it is enacted, (p) 
" that if judgment be given against the heir by confes- 
sion of the action^ without confession of the assets des- 
cended, or upon demurrer, or nihil dicit, it shall be for the 
debt and damages, without any writ to enquire of the 
lands, tenements, or hereditaments, so descended/' 

But a special judgment may sometimes be more bene- 
ficial to the plaintiff than a general one ; for if the heir 
should not have any lands besides those which he has by 
descent, the plaintiff can have a moiety only delivered to 
him by an elegit on a general judgment ; (whereas he is 
entitled to the whole on a special judgment) and therefore 
it is holden that the plaintiff may suggest that the heir 
has particular lands by descent, and pray execution of 
the whole of them, (q) 

Where an action of debt was brought in one county 
against an heir who pleaded riens per descent, and issue 
was joined upon the plea; it was held that the jury 
might find assets by descent in any county, because the 
heir is answerable for all assets descending ; (r) and 
where issue was joined on a similar plea, by an heir at 
law in an inferior Courts the jury found assets out of the 
jurisdiction of the Court, and the plaintiff had judgment. 

On a writ of error, it was assigned that the jury had 
no power to find assets out of the jurisdiction of the in- 
ferior Court : but the judgment was affirmed ; and it was 
said by the Court, that as the matter found out of such 
jurisdiction was incidental to the issue, the verdict was 
good, (s) 

(p) 3 W. wad M. c. 5. 8. 6. (r) Dowdale*s case, 6 Rep. 47. 

(f) Sir W. Jon69 87. Bowjer p, (t) Bourn o. Carriogtoii, Cro. Jac. 

RivUt, It Roll. iib. 71, 2. (d). pL S. 1 502. 
Bro. Cb. Ca. 4S0. Diet Arg. 
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By the comnron law^ if the heir had bond fide aliened 
the lands which he had by descent^ before an action was 
brought ag^ainst him for the recovery of a debt due by his 
ancestor^ (*) the creditor wias without remedy at law^ and 



(/) Co. L. 108. So if the ancestor 
had devised the lands, a creditor by 
specialty had oot any remedy at com- 
moo law against the devisee. Ab. £q. 
1 49. PI unket v. Fenson, 8 Atk. 893. 
But by the above act (S W. and M. c* 
14«) s. 8. it is provided tb&t ^ all wills 
and testaments, limitations, disposi- 
tions or appointments, of or concern- 
ing' any manof^, &c. or of any rent, 
prolit,term or charge out of the same, 
whereof any person at the time of 
his or her decease shall be seised in 
fee simple in possession, reversion, 
or remainder, or have power to dis- 
pose of the same by his or her last 
win and testament, shall be deemed 
and taken only as against any cre- 
ditor or creditors of the devisor, his 
her or their heirs, successors, execu- 
tors, administrators, and assigns 
and every of them, to be fraudu- 
lent, and clearly, absolutely and ut- 
terly void, frustrate, and of none ef- 
fect.** And (by %. 5.) in order that 
such creditors may be enabled to re- 
cover their said debts, such creditor 
shall have an action of debt upon his 
bond and s'pecialties, against (he heir 
and heirs at law of such obligor or 
obligors, and such devisee or devisees 
Jointly ; and such devisee or devisees 
shall be liable and chargeable for a 
false plea by him or them pleaded, in 
the same manner as any heir would 
have been for pleading a false plea, or 
for not confessing the lands or tene- 
ments descended to him.** 

So also, in equity as well as at law, 
the heir must be made a party with 
the devisee. Gawler v. Wade, 1 P. 
Wms. 99. Warren v, Stanwell, 8 Atk. 
'^ 185. See St. 89 Car. 8. c. 3. S 10. 
whereby although the heir of the cc«- 



f m£ que irUst is made liable to answeri 
&c. yet by reason of any kind of plea 
or other matter^ he shall not be 
chargeable to pay the condemnation 
out of his own estate. See 3 Bac. Ab. 
461. 

As to suing a devisee where no heir 
can be discovered, see 7 East 188. 
133. 

By section 4* of tha above Act, it 
b provided that devises for the pay- 
ment of debts and portions shall be 
good, and that the devisee shall hold 
the lands until thesame shall bepaid^ 
And it has been holden thatunder a 
devise for payments of debts, simple 
contract creditors will be entitled to 
be paid part* pauUf with bond or other 
specialty creditors; for in conscience 
their debts are to be equally favoured, 
being equally due. Weolsteucroft v. 
liong, 1 Ch. Ca. 38. 3. Ch. Rep. 7« 
Hixon V. Wilham, Ch.Ca« 846. Anon. 
8 Ch. Ca. 54. Girling v. Lee, 1 Vem. 
63. Child V. Stephens, id, 101. Sawley 
V. Qower, 8 Vem. 61. Wilson v. Field- 
ing, id. 763* And such a devise will 
admit creditors whose debts are barred 
by the Statute of Limitations. Gofton 
«. Mill, 8 Vem. 141. 

And it is further provided that the 
devisees made liable by the act, shall 
be liable and chargeable in the same 
manner as the heir at law, by force ^ 
of the act, though they may have 
aliened before action brought. S. 7. 
The statute makes the devisee lia- 
ble in the same manner as an heir at 
law; and therefore it has been holden 
that where the lands were aliened by 
the devisee before suit brought by a 
creditor of the testator, they should 
be protected in the hands of the 
alienee, as much as ' in the case of 
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tbe heir might plead that he had nothing by descent at 
the time of suing out the writ or filing the bill : (u ) boC to 
prevent this wrong and injustice to creditors^ it was p^- 
tidedby 3 and 4 W. and M. c- 14- ». 5.,(x) ^^ that in all 
cases where any heir at law shall be Cable to pay the debt 
of his ancestor^ in regard of any lands, tenements, or he- 
reditaments dc^endii^ to fahn, and shall seU, alienyCNr makm 
over the same before aily action brought or process sued 
out against him^ that such heir at law shall be answerable 
for such debt or debts^ in an action or actions of debt to 
the value of the said land so by him soM^ aliened^ or made 
over ; in which cases all creditors shall be preferred^ as 
ni actions agmnst executors and administntors ; and auch 
execution shall be taken out upon any judgment ov* judg- 
ments so obtained against toch heir, to the value of the 
said land, as if the same were his own proper debt or 
debts ; saving that the hnds^ tenements^ iind heredha* 
rnents, bandfde aliened before the action brought^ shall 
Bot be liable to such execution*" 

And it seem? that fai equity^ even before this statute^ the 
heir was answerable for (he value of the land aliened be- 
fore action brought, (y) 

Where the heir is an infant at the time of the death 
of his ancestor^ he may suspend or delay the payment of 
the debt by claiming the privil^e that the parol shall de* 
mur^ that is^ that the pleadings may be staid ; and then 
they shall not proceed till his full age^ unless it be appa- 
rent that he cannot be prejudiced thereby, {z) 



Brienation by the heir; icc npr^^ 
Uiough tbere b do ezpre» protU 
sion made in the stiUiite to protect 
the alienee of the derisee as there H 
the alienee of the heir. Matlhem v. 
Jones and Others, t Anstr. doe. and 
Gott V. Atkhison, Willes 5S4v 
(If) See S Sannd. Rep. 7 e. note.- 
(*) Made perpeteirt by S and 7 W. 

3. c. 14. 

(^) See Coleman tr. Winch^ t P. 
. Wms. 77T, Prct. Ch. 51«. S, C. I 



Eoll. Ah» <69. Redshaw v. Besler, ft 
Mod. ISS. Oree v. diver, Carth.945. 
Ktnaston «; Clark, S Atk, S04. 

(%) Finch L. S60. Com^ Dig, tit Is- 
font E. 4 T. E. 77. 1 Gbitty PI. 4SS. 
Bro. Stat Merch. SSiCo. L. SSO. Moor, 
pi. IS 1, €03. Dyert39. Co.Kttt.ir. 
fiac. Ab« Szecatiott. 

In many real actions broof^t by as 
well as against an infhnt nnder a^ 
this is aJh>wed the same as ih actions 
"of debtagainst him i and either party 
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This privilege is given to the infknt bcSr^ not merdy 
on account of his inability to defend himsdf, by reason of 
his infancy^ but from an absohite deficiency of funds, 
arising from the nature and principles of the feudal te- 
nures^ to v«rhich this dSatory plea vras peculiar ; for^ si^s 
C B. Gilbert, (a) *' in the civil law the guardian vfas party^ 
to the 0uit instead of the iafiint ; and if there were mala 
fides in his defence^ he was to answer it to the inJhnt: 
But the wairdship in the feudal law vras of anotlMr nature;, 
for the guardian had the whole profits of the estate^ and 
also the marriage] of the infent^ which was in order to^ 
)»reed him up to arms, and to marry him to such person asi 
they thought might Contmue the martial strain^ that so ibs 
ward might subserve the origmal design of the tenure/^ 
Again^ '^ In all cases on the fee, as if an action of ' debt 
on the obligation of the ancestor be brought against the 
heir^ there the parol shall demur ; 1>ecause that l8y9 a 
burthen on the fee> which by the law waa to be pre^ 
served entire till the iniant came of B^e, since the {nroAl 
was giveii away during his nohAge to the lord/' If socli 
is to^ be centered the original reason for the privil^e^ 
it must be inferred that it extended only to feudal heirs : 
but it is quite clear that the same benefit attaches to the 
heirs of lands holden in socage, and it has been so de- 
cided ;T{6) and though the feudal tenures, and with them 
wardships, have been long since abolished ; ye<f this, like 



may suggest his nonikge, Dyer 1S7. 
Bat by sUL 3 Ed. 1« c. 46. aod 6 Bd.I. 
c S. io writs of entry mr AUBeiHn in 
some particalar cases, and in actions 
anceslrel Iwooght by an infiiAt, thepa- 
«ol shall not dennfr^ otherwise he 
might .be deforced of his whole pro* 
perty, and want a tdaintenance titl he 
canoe of age. See title ** Disseisfh/' 
So likewise in a writ of dower tbe 
heir shall not have has agei for it is 
.necessary that the widow's claim be 
immediately determmed, else she may 
want a present sahsistence, I RollJkb. 



137. (See tit " Dower.'O Nor shall an 
lafaiit patron haye itin af luirflsqiedtt; 
nnce the law holds it necessary and et- 
pedient that the Church be Immedi- 
ately filled, See tit ** Advowson.^ And 
% Bla. 0. ftOO, SOU In&ncy need 
not m general be specially pieadef 
in assumpsit, .but may be given in 
evidence under the general issue, i 
Ch. PI. 470. ? bat it is preferable to 
do so. U. 474, 5.9 and is necessary in 
debt on a specialty, Id. 47S* 

(a) a P. 54. 56* 

(5) S0S 4 East, 40S. 
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itaofit other doctrines^ issuing from and derived out of the 
principles^ and as necessary consequences^ of the feudal* 
laWj still continues in existence. 

We have seen that before the Act of 3 W. and M. c.l+-* 
die devisee of the realty was not liable at all for the spe- 
cialty debts of his devisor^ and that the statute put de- 
visees on the same footing with hdrs at law : (c) but the 
Act has made him liable to a certain extent, and does not . 
entitle him to any other privilege than what is expressly 
g^ven to him by the same ; and this being silent on the 
subject, he cannot claim the privilege of nonage which be- 
longs to heirs. How this privilege came to be extended 
to heirs at common law we are at a loss to discover : but 
it has been decided to be confined to heirs only ; and not 
having been communicated by the stat. of W. and M. to 
the devisee in whose hands the real property of the testa- 
tor is made chargeable^ he is liable notwithstanding bis 
nonage^ and cannot bring to himself, without the aid of 
the statute, a peculiar privilege given to the heir by the 
common law. {d) The object of the statute, it may be 
further observed, was for the relief of, and to prevent 
frauds against, specialty creditors ; but this privilege in* 
stead of furthering, would tend to defeat^ the object in 
view, by enabling devisors, by means of devises to infants^ 
to delay for a time the suits of creditors for the recovery 
of their just debts. 

If the heir be sued upon a bond or covenant in which 
he is bound, it need not be shewn how he is hetr ; for 
the plaintiff is a stranger, and it would be hard to compd 
him to set forth another's pedigree, (e) 

It must however be alleged that the heir was bound. 
Therefore where a bill was brought by the obligee in a 
bond against the heir bf the obligor, alleging that he hav- 

(c) See rnnte^ p. SS9. and n. Aoc. But where the heir is tiie per- 

(4) Plasltet V. Beeby^i East, 484. son who sues, be must shew his pedi- 

(e) Salk« S55. pi. 2. See KeUow r. gree and how he is heir, for Uiis lies 

Rowden, CarUi. 126. S Mod.85.Show. .within hb own knowledge. 

84S. 3 Lev. 286. Bac. Ab. Heir and 
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ing assets by descent ought to satisfy the bond^ the ' de- 
fendant demurred, because the plaintiff had not expressly 
alleged'in the bill, that the heir^was bound in the bond : 
and though it was alleged that the heir ought to pay the 
debt, yetthat was holden insufficient, and the demurrer was 
allowed. (/) 

_ • _ 

Of assets. As to the derivation of this term, Mr 
Blackstone (g) says, *' If the ancestor by any deed, obliga- 
tion, covenant, or the like, bindeth himself and his heirs, 
and dieth ; this deed, obligation, or covenant, shall be 
binding upon the heir, so far forth only as he (or any other 
in trust for him,) (A) had any estate of inheritance vested 
in him by descent from, or any estate jmr auter vie coming 
to him by special occupancy as heir to, (i) that anc es- 
ter, sufficient to answer the charge ; (k) whether he re- 
mains in possession, or hath aliened it before action 
brought ; (I) which sufficient estate is in law called assets, 
from the French word assez, enough, (m) 

It may here be observed that if lands descend to an heir, 
they are assets before entry, for he may enter when he 

^ai: 

With respect to what shall be assets by descent, it is 
laid down as a general rule, that though the ancestor de- 
vise the estate to his heir, yet if he take the same estate 
in quantity and quality that the law would have given him, 
the devise is a nullity, the heir is seised by descent, and 
the estate is assets in his hands : as where a man devises 
his estate, whereof he is seised ex parte matema, to his 
heir on his mother's side in fee, the heir, taking by the 
devise the same estate which he would have had as heir, 
would be in by descent, (n) And in all cases where, not- 



(/) Croneing V. HoQor» Vera. ISO. (m) Finch. L. 119. 43 E. 3. 10. 

(g) 8 Comm. S4S. b. Roll. Ab. 269. But if a rent seek 

. (A) 29 Car. 8. c. 3. s. 1 0. descends, it is not assets before entry* 

(0 Id. ib. s. 18. 6 Co. 58. b. 

(* 1 P. Wms. 777. (fi) Reading ©. Royston, 1 Salk. 

(0 3 and 4 W. and M. c. 14. See 848. 8. C. Prec. Ch. 888. 8 Ld.Rajm. 

ant€, p. 330, 1. 889. Com. Rep. 123. Hinde v. Lyon, 
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-vrHhrtanding there in a devise, tiie heir takes by descent, 
the^state WUI be assets by descent in his hands for the 
payment of the debts of his ancestor, (o) 

But where a different estate is devised^ than would have 
•descended to the heir^ the disposition by the will would 
prevail ; as where the estate was devised to the heir in 
tail, (p) But since the statute of 3 W. and M. c. 14. such 
a devise is fraudulent against credited by specialty, and 
therefore an acUon may be brought against the devisee as 
heir and devisee, (q) * 

' By 49 Geo. III. c. 74.^ where a person, beings at the 
time of his death a trader within the meaning of the bank- 
rapt laws, dies seised or entitled to real estate, which he 
;thall not by his last will have made subject to the pay- 
ment of his debts, and which before the passing of tUs 
Act would have been assets for the payment of his dd>ts 
by specialty, in which the heirs were bound, the same shall 
be assets in the hands of the heir or devisee to be admi- 
nistered in equity for payment of alt his debts, whether by 
simple cmitract or by specialty : creditors by q[>ecialty, in 
which the heirs are bound, to be first paid. 

All lands of freehold which descend in fee*simple ave 
assets by descent ; and the heir, shall, as far as they extend, 
be liable to the debts and obligation of his ancestor, (r) . 

There is an exception U^ die rule that assets must be an 
estate in fee simple ; for by the statute of Frauds it is pro- 
vided that if knds come to the heir by reason of a special 
occupancy (and which were not formeiiy so) (s) they 
shall be chargeable in his hands as assets by descent, as in 
the case of lands in fee simple ; and in case there is no 
special occupant thereof, it shall go to the executors or 
admtnistsators of the party that had the estate thereof by 



.a Leon. 11. Dyer. IS4. a. Paramoor v. (f) See mitf, p. 329. n. 

Tardley,Plowd. 545. See itnte, p. SOS. (r) Bro. Ab. '« Assets."* FiU. ** A»- 

and S Saund. 7. n. sets.*' RoH. Ab. S69. «« Assets:** Bac 

(•) See date, lit Devise $ p. 806. and Ab. ** Heir and Anc* 

2 Sauod. Rep. 7. n. {») 10 Co. 9S a. 

(p) riowd. 545, See ofi/r, p. SOS. 
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virtue bf the gnni, and shall be aglets in their hands, (t) 
And an estate pur outer vie limited to heirs is within the 
atatate of Fraudulent Devises^ 3 and 4 W. and M. ; and 
liable to specialty debts, (ti) 

Trugt Estates which descend to the hdr of the cestui 
que trust are assets in the same manner as lands in pos- 
session, (x) 

An equity cf redemption of an Inheritance is assets ; for 
tbo fieir having a right in equity^ that ought in equity to 
be liable to satisfy a bond debt, ly) 

Bat the equity of redemption of a mortgage that is 
forfeited is not assets at law^ for at law there is no re- 
^mption. (s) 

Where a tenant in tail suffered a recovery to let in a 
mortgage of five hundred years^ and then limited the land 
to the old uses^ and made his will^ and devised all his lands 
for payment of debts^ the redemption was limited to him, 
his heirs and assigns ; and the Court thought that the 
equity of redemption of this mortgage should be assets 
to satisfy creditors^ or a subsequent grantee of an an- 
nuity, (a) 

A right without any estate in possession^ reversion^ or re* 
. mainder, is not assets till it has been recovered and reduced 
into possession. (6) 

An advowsan in fee in gross is assets for payment of 
debts, (c) It has been said (d) of an advowson^ that it is 
no assets, for it is not valuable, for formerly it was only a 
privilege given to the founders of churches to nominate a 
clergyman to thebishop> who had the cure of all souls, and 



(I) 99 Car. 9. c. 3. s. IS. ing the fame in the case of an 

(a) Westfiding 9. WestfalinSt S Atk« as of an eieeator, for neither can sue 

460. Marwood V. Tomer» S P. Wnifl. > himself. 

164. (a) Foeset e. Aiistin» Free. Cfaa. SO. 

(jr) See S Bac Ab. 460. t Vernon (») 6 Co. SS. 

S4S. (€) Co. L. S74 h. Bro. Assets, per 

(IT) 4 Chan. Ga. 14S. Desc 4S1. Sir W. Jones 8S, 4. S Strs. 

(a) 8 Vera. 61. See mtUf p.S7S— S70. SBro.P. C. 656. 5 P. Wms. 

f 76. t Vem. 61. diutre^ whether 401. S Vin. Ab. 145. S Atk. 464, 6. 

being creditor by bond or Jndg* (d) Fgr Keblci See S Thoi.*s Co* L* 



ntatt may not retain, the leaaoo be* S79. n* 
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was not ftn indisputable right: but in Rbbin'son r. 
Tonge, (c) it is said, that '' as it may be sold, and comes 
to the heir by descent, it b reasonable it should be as^ 

sets/' (/) 

Remainders and Reversions after estates for years are 
{>resent assets : nor can the heir plead a term of years 
raised by his ancestor, in delay of execution, but should 
confess assets, (g) 

A remainder or reversion after an estate for life is quasi 
assets, and ought to be pleaded specially by the heir ; and 
in such case the plaintiff may take judgment of it quando 

acciderit. (A) 

As to reversions after estates tail^ it is laid down as a ge* 
neral rule, that they are not assets, because it is ia the 
power of the tenant in tail to bar them at his pleasure : {i) 
it is true they are not immediate assets, and therefore can- 
not be extended ; nor can the heir be compelled to sell, as 
he may be in the case of a reversion on an estate for 
life, (k) But when such a reversion vests in possession k 
.will then be assets, (2) even though it should be devised 
away, such devise as we have seen being fraudulent and 
void as against creditors, (m) 

But a distinction arises whether such specialty debts 
were contracted by the ancestor from whom the reversion 



(e) 8 p. Wins. 401. Bro. P. C. 556. 
2 Stra. 879. Walk. Desc. 140. West- 
faling V. WesUaling, S Aik. 460. 

(/) An adyowson b to be valued 
and exttnded at the rate of a shilltng 
for every mark of the yearly value of 

, the liYiog. Co.L. 374 b. Thus Fleta 
says, Item de ecele$iis qu^ md dona* 
tionem Domini pertinent quot »unt^ 
ei qius^ et ti^i, et quantum valeat qu^e 
liber ecclesia per annum iecundum 
veram ipgiut agUmattonem et pro 
marc A 9olido$ extendatur^ut ai ecclesia 
centum marcos valeat per annum^ ad 

' centum ioUdos exlendatur advocation 
per annum. And Britton adds* Met 

* »i la advowion duist estre vendue^ 



adonque serr* le reoionahle price 94- 
toque le value enun au a eai asient. 
See Co. L. 374 b. ^ 

(g) Smith r. Angcll, 1 Salk. 354. S 
Raym. 783. 7 Mod. 40. AsbastoQ #. 
Stanhope, 2 Mod. 50. Villers r.Hand- 
Iey,8 Wils. 4ft. 

<^) Garth. 189. Dyer. 373 K Rook 
r.CIcalaod, 1 Ld. Raym* 53, Lutw. 
503. 

(i) 1 RolL Ab. S69. A. pi. 2* Mild- 
may's case, 6 Co. 42. Bredimaa*s 
case, lif. 58* 

(Ar)2Bla.R. 1232, 

(0 Kellow V, Rowdcn, 3 Mod. 253. 

(ffi) 3 W. and M. c« 14. Kioastoa »• 
Clarke, t Atk. 204. 
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immediately descends, or by some intermediate person 
who was entitled to the same, but had not reduced it into 
possession, and acquired an actual seisin, or by some ade- 
quate act rendered himself a stock of descent, (w) 
. In the case of Smith v. Parkef and Others, (o) the facts 
were these : Edward Perrot (being seised in fee of lands 
to the value of the debt) on the 1st of March 1726, de- 
vised them to his brother Charles Perrot for life; re- 
mainder to his nephew Robert Perrot for life, and his first 
and other sons in tail male; remainder to trustees for thirty 
years ; remainder to Edward John Perrot for life, and 
his first and other sons in tail male, remainder to William 
Perrot for life, and his first and other sons in tail male ; re- 
mainder to Benjamin Perrot for life, and his first and other 
sons in tail male, (with proper remainders to trustees to 
support contingent remainders;) remainder to the testa- 
tor's right heirs for ever. 

On the testator^s death, Charles entered, and died with- 
out issue. Robert died without issue before the testator. 
Edward John entered ; and, while in possession, made Jie 
bond now in question, A.D. 1757., and died without issue. 
William entered, and died without issue. And on his 
death, Benjamin being dead without issue, and all the said 
persons having died in testate, the lands came into the posses- 
sion of the defendants, who were heirs at law both of thft 
testator, and of Edward John Perrot the obligor, which 
said Edward John was also (while in possession of the 
premises) the heir at law of the testator. The question was 
whether these lands were assets by descent in the hands of 
the defendants. The case was decided in the affirmative ; 
and Mr. Justice Biackstone said, '' the obligor had actual 
seisin of this reversion by his own seisin as tenant for 
life. He might have sold it, and might therefore charge 
or encumber it ; though strictly speaking his bond is no 
charge upon the reversion, but only upon the heir in res- 
pect of such reversion descending. And this reversion is 

(ti) S«e Antff, p. k\ . MY. (•} 8 Bit. R. 1980. 
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properly, the instant it vests in the heir, assets by descent 
in his hands ; though only dormant potential assets^ till it 
comes into possession." 

The authority of this case has however been frequently 
questioned ; (q) and it seems that, notwithstanding what 
was said in the case of Smith 9. Parker to the contrary, a 
reversion is not assets for payment of the specialty debts 
of any person but the ancestor from whom the lands im* 
mediately descend; (r) upon the principle, that a re- 
mainder or reversion on a freehold will admit of no mesne 
seisin, while it continues in a course of descent, and such 
acts of ownership have not been exerted as are equivalent 
to an actual seisin. (9) And as a person who takes a 
reversion by descent must make himself heir to the donor, 
(or person last actually seised,) and take it as such, and 
not as heir to any of the intermediate heirs, because they 
never had such a seisin of the reversion as to be able to 
transmit it by descent from them to any one who was not 
heir to the donor, it follows that such reversion would in 
the hands of the heir be real assets of the donor, bat not 
of any of the intermediate heirs, (f ) 

But a reversion, when it vests in possession, is liable to 
the judgments, statutes, and recognizances, of all those 
who were at any time entitled to it, because these securi- 
ties attach on all the estates of the debtor, (u) 

And if judgment be had in the debtor's lifetime, it will 



(f)S6eSCro.Dig.46S— 47S. 0oo 
«• Hutton, S Bog. and Ful. 64S» &c 
% SauDd. Rqi. 8. f. d. * 

(r) Id. ib. and see Walk. Desc 140. 

<t) WaUL. 140. 

(I) See tffOe, p. S37. S Cru. D. 472. 
reason assigned wby an advowson is 
assets, tbat ** as it may be soldand 
comes to the heir by descent, it is 
reasonable that it should be assets,** 
(see MHte, p. S96.) does not hold with 
respect to remainders and reversions: 
for though these may be sold, and do 
descend, yet they may not come to 



the heir by descent, from the toj 
person who contracted the debt ; and 
therefore a distinction should be made 
between extending it in the debtor*^ 
lifetime vas he has power oyer it) or 
in the hands of his devisee (as the re- 
mainder or rerersion is deviaable,aBd 
the devisee claims under him who 
contracts the dcA>t,) and the lieir at 
law, who claims by deareat, not freia 
him, but from the origiaal dcwor. 

\«)Giirard v. Barber, 4 Tin. Ah. 
453. cited also in Cunningham a^ 
Moody, 1 Yes, 174. 
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bind the property^ (x) though no 'execution be taken out 
till the property descends to others : but where no judg^ 
ment is had in the debtor's lifetime^ and the stock of des- 
cent is not changed by sUch mesne heir, the person ta* 
king such remaindr** by descent would not be subject to the 
debts of a mesne remainderman or reversioner ; as he 
would not take by descent from him, but from the original 
donor ; and so paramount the mesne's charges, (j/) 

Copyhold estates descending to the heir are not insets 
for payment of specialty debts, because a copyhold estate 
is an inheritance created by custom ; and though the com* 
moh law directs the descent, yet it does not diroct 
that it shall have any other qualities which do not concerh 
such descent^ and which other inheritances at common law 
have, (z) 

We hate seen that an heir at law^is entitled to the as* 
sistance of the personal estate for the purpose of redeem- 
ing the real; according to the doctrine established in the 
Courts of Equity, that the personal estate in the bands q{ 
the executor shall be employed in the case of the heir, 
by whatever means the heir becomes indebted as heir, (a) 

In like manner it is a general rule, that the personal 
estate shall in all cases be primarily applied to the dls- 

(x) In the last Bdition of Mr. Wat 186. So note L . R. (the elder) was 

kins* Treatise oq Descents there is noi a mesne but original reversioner) 

the following note. (p. 141.) ** Judg- And as R.R. had the reversion as heir 

men! by a^ mesne reversioner shall to thevery person who made the bond, 

bind, but not a bond. See 4 Via. Ab. be could not plead rien$ per desccnk 

451. Charge. (A), pi. 17. Gififard v. So in Kinaston t^. Clarke, 8 Atk. 204. 

Barber. In Tweedale O.Coventry, I Bro. C.G. 

J p 840. Sir R. W. devised the reversion 

* I ' to pay debts. 

I (^)Walk. D. 141. cites Bro. AsieU 

!. R. R. R. pi. 19. 1 Bro. C. C. 840. 

(z) Brown*s case, 88. a. Robinson 
V. Tonge, 1 P. Wms. 680. Aldrich v. 

1. H. (the elder) tenant for life, C. R. Cooper, 8 Yes. 888. But lands by des^ 

and I. R. in tail: reversion in I. R. cent in aocieot demesne shall be as* 

(the elder) in fee. I. R. (the elder) sets. 7 H. 4. 14. Bro. Assets 11. 3 

entered into bond : R, R. bound as Bac* Ab. 408. 

having assets from his father I. R. (a) See mile, p. 876. 
(the elder}. Kellow v. Rowdoa» Carlh, 
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charge of any personal debt^ or general legacy of a tee* 
tator ; (b) and that although such personal debt be abo 
secured by mortgage^ and whether there be a bond or co* 
▼enant for payment or not : (c) for in all cases where the 
debt is considered as the personal debt of the testator 
himself> the charge on the real estate is merely collateral. 

But the rule is otherwise where the charge is on the 
real estate principally^ although there may be a collateral 
personal security ; {d) or where the debt^ although per- 
aonal in its creation^ was originally contracted by ano- 
ther, (e) 

A testator may however exonerate his personal estate 
from debts^ and so throw the charge of the same upon his 
real estate. (/) But though he should charge his real estate 
by his win with the payment of all his debts^ yet that doei 
not exempt the personal estate from being first applied ^ 
that purpose ; unless he expressly exonerates it, and dis- 
charges it by express words or manifest intention. '(g) 
And even a testamentary disposition of the personal estate 



{h) 1 p. Wms. 291. Hadewood «• 
Pope, 3 li* 824. French «• Chiches- 
ter, 1 Bro. P. C. 198. Fereyes v. Ro- 
bertsoD, Banb. 302. Walker v. Jack- 
•on, 2 Atk. 624. Bridgeman e. Dove, 
S Id. 202. Earl of Inchiqaintf. French, 
Amb. SS. 1 Wib. S2. 8. C. Samwell v. 
Wake, 1 Bro. C. C. 144. Duke of 
Ancatter v. Mayer, Id, <(. 454. 

(e) Copev. Cope, 2 Salk< 449. How- 
ell t. Price, 1 P. Wms. 291. Pockley 
9. Pockley, 1 Vem. 86. King e. King, 
8 P. Wms. 860. Galton •. Hancock, 
t Atk« 486. Robinson v. Oee, 1 Ves. 
261. Bart of BelTidere v. Rochforf, 
^Bro. P. C. 520. Philips «. Philipsi 
tBro. C. C.273* 

(4 Coventry v. Cotentry,2 P. Wms. 
f22. Edwards v. Freeman, Id, 0. 487. 
Wilson V. Earl of Darlington, /if. 0. 
464. Warde. Lord Dudley, 2 Bro. 
C. C 316. 

(«) Cope «. Cope, 2 Salk. 449. Ba- 
sol «• OpghUNi, 1 P. Wm% 847. Le- 



man «. Newnham, 1 Yes. SI. 
son V. Gee, Id, ib, 251. Paiaons v. 
Freeman, Amb. 115. Lacano. Mer- 
lins, 1 Yes. 312. Perky ns V. Bays- 
ham, 2 P. Wms. 664. n. Shallo v, 
Shafto, Id. A. Basset o.Percival, IdA. 
Lawson t>. Hudson, 1 Bro. C. C. 58. 
Earl of Tankerville v. Fawcett, 2 A. 
57. Tweddell o. TweddelI,/dLa. 101, 
152.Billinghnrst o. Walker, /d.t». 601^ 

(/) See Bampfield e. Windham, 
Prec. Ch. lOl.Wainrigfato.Bendlow^ 
2 Vera. 718. Amb. 581. S. C. Stapletoa 
n. Colville, Ca. temp. Tdb. 202. 
Walker v. Jackson, 2 Atk. 624. An- 
derlon ». Cook, cited 1 Bro. C. 456,7. 
Kynaston v. Kynaston, Id. 0. HoUi- 
day V. Bowman, Id. £k 145. Webb 9. 
Jones, 2 id. 60. 

(g) Ancaster », Mayer, 1 Bro. C. C» 
454. Grey «. Minnetfaorpe, 3 Yea. lOS. 
Burton o. Knowlton, Id» 107. Brlim- 
mell V. VroXtmOf Id. A. ill. 1 Cei 
R.185. 






will not exempt it from being applied in payment of debts ; 
for a Court of Equity will suppose the intention of the 
testator to have been, that only the residue of his personal 
estate after payment of debts should go to the legatee»> 
unless a contrary intention appears. (A) n 



aES 



SECT. YI. , 
By Ouster. 

Ouster or dispossession, says Blackstone, (i) is a wrong 
or injury that carries with it the amotion of possession : 
for thereby the wrong-doer gets into the actual occupation 
of the land or hereditament, and obliges him that hath a 
right to seek his legal remedy, in order to gain a posses^ 
sion, and damages for the injury sustained. 
. Ouster may be effected by five methods, viz. by — 
Abatement — Intrusion — Disseisin — Discontinuance — and 
Deforcement. 

Abatement is where a person dies seised of an estate of 
inheritance, and before the heir or devisee enters, a 
stranger who has no right makes entry and gets posses* 
sion of the freehold : this entry of his is called an abate* 
ment, and he himself is denominated an abator. (Ar) 

Intrusion is caused by the entry of a stranger, after a 
particular estate of freehold is determined, before him^ 
in remainder or reversion. And it happens where a 
tenant for term of life dies seised of certain lands and 
tenements, and a stranger entereth thereon after such deatit 
of the tenant, and before any entry of him in remainder or 
reversion. (Z) 

W Noke V. Darby, 1 Bro. P. C.506. (Ar) Finch L. 195. ff Bh. C. 16S,S. 
Ffailips V. Philips, 3 Bro. C. C. 973. (0 Co. I.. 977. F. N. B» 903,^ 4. 3 

(QSConir 167. BI».€.169. 
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Intrusion differs from abatement in this : abatement is 
always to the prejudice of the heir or immediate devisee, 
being consequent upon the descent or devise of an estate 
in fee simple; intrusion is to the prejudice of a remainder* 
man or reversioner^ being consequent upon the immediate 
determination of the particular estate^ upon which such 
remainder or reversion are to vest in possession. 

Disseisin is the wrongful putting out of him that is 
seised of the freehold, (m) Abatement and intrusion 
are injuries occasioned by the wrongful entry where the 
possession is vacant ; disseisin is an attack upon a per- 
son who is clothed with the actual possession and turn- 
ing him out of it. The former are ousters from the 
freehold in law ; this is from a freehold in deed, (n) 

Discontinuance is^ when a tenant in tail alienates by 
certain modes of conveyance, (o) whereby he makes a 
larger estate than by law he is entitled to do, so as to take 
away the entry of the issue in tail, and drive him to his 
action, (p) 

In this case the estate is good, as far as his power ex^ 
tends, who made it« but no farther, (q) Thus if a tenant 
in tail makes a feoffment in fee simple, or for the life of 
the feoffee, or in tail ;' (r) all which are beyond his power 



(mJCo. L^''7^ 

(n) S Bla. C. 169. See Ante, p. 49, . 
50. 

(o) As to the conTejaocei which 
work ft discoDtinuance $ a feoffuient 
with livery, or conveyances taota- 
•mount to it, as a (tne, or recovery by 
tenant in tail in possession, will : but 
conveyan(:es under the Statute of Uses, 
as covenant to stand seised to uses, 
lease and release, bargain and sale, 
will Qo^ Co. L. 330 a n. 1. Nor will 
bargain and sale with distinct assu- 
rance by (fine : but bargain and sale, 
and fine as one and the same assu- 
rance will. 1 1 Co. 95. So also a lease 
and release, and fiiic, being distinct 
assurances, will not : but loai^e and re- 



lease and fine, being one and the same 
assurance, will. 8 Burr. 704. But al- 
though bargain and sale, coveBuU 
to stand seised tp uses, or lease aii4 
release, do not by themselves work a 
discontinuance, yet they will if a war- 
ranty IS annexed to them. See BmtL 
n. Co. L. SSO a. n. 1. 3 Bhu C« 173.B. 
by Archb. 

(p) 3 Cru. D. 322. 

(f)8Bla. C. 171,9.. 

(r) By the cemmon law the aliena- 
tion by an husband of an estate, where- 
of he was seised in right of hb wile, 
worked a discontinuance of the wife's 
estate : but the stat. 32 Hen. 8. c 29. 
hais provided that no act by the husr 
band alone shall work a discanti.nu- 
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to make^ for that by the common law extends no further 
than to make a lease for his own life ; in such case the 
entry of the feoffee is lawful during the life of the feoffor: 
but if he retains the possession after the death of the 
feoffor^ it is an injury, which is termed a discontinuance ; 
the ancient legal estate, which ought to have survived to 
the heir in tail, being gone, or at least suspended, and for 
a while discontinued. Nor can the heir in tail, nor those 
in remainder or reversion expectant on the determination 
of the estate tail, enter on and possess the lands so alien* 
ated. (p) 

Deforcement, in its most extended sense, is a much larger 
and more comprehensive expression than any of the 
former, then signifying the holding of any lands or tene- 
ments to which another person has a right. (9) This 
therefore would include every species of wrong or injury 
whereby such person having a right to the freehold is 
kept out of possession : but in its more confined sense, and 
as contradistinguished from the former, it is only such a 
detainer of the freehold from him that hath the right of 
property, but never had the possession under that rights 
as falls within none of the injuries before mentioned. 

The injury to the estate is nearly the same in all these 
cases except with regard to the remedy in ouster by dis- 
continuance and deforcement ; for as in the three species 
of ouster by abatement, intrusion, and disseisin, the 
original entry of the wrong-doer was unlawful, they may 
therefore be remedied by the mere entry of him who hath 
right. But upon a discontinuance or a deforcement (in its 
confined sense,) the owner of the estate cannot enter, but 
IS driven to his action ; for herein the original entry being 
lawful, and thereby an apparent right of possession being 
gained, the law will not suffer tfiat right to be overthrown 
by the mere act or entry of the claimant, (r) 

ance of, or prejudice, the inherit- , {q) Co. L. 877. b. 
ttnce or freehold of the wife^ but ^r) 3 Blac 175. A man mity bow- 
that, afler his death, slie or lier heirs ever enter on his tenant by sufTerancey 
may enter on the lauds in question. such tenant having no freehold, 
(i/; 3 Blac. n«. 

3 
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We may in this place^ in order to illustrate the nalare 
of this injury by ouster^ consider what constitutes a com- 
plete title to real property, (s) 

The lowest and most imperfect degree of tide consists 
in the mere naked possession or actual occupation of the 
estate; without any apparent rights or any shadow or 
pretence of rights to hold and continue such possession. 
This may happen ^ when one man invades the possession 
of ^another, and by force or surprise turns him out of the 
occupation of his lands ; which is termed a disseisin, 
being a deprivation of that actual seisin^ or corporeal free- 
bold of the lands^ which the tenant before enjoyed. Or 
It may happen that^ after the death of the ancestor and 
before the entry of the heir, or after the death of a par- 
ticular tenant and before the entry of him in remainder 
or reversion, a stranger may contrive to get possession 
of the vacant land, and hold out him that had a right to 
enter. In all which cases the wrong-doer has only a 
mere naked possession, which the rightful owner may 
put an end to by a variety of legal remedies. But in the 
mean time, till some act be done by the rightful owner 
to devest this possession, and assert his title, such actual 
possession is primd facie evidence of a legal title in the 
possessor ; and it may, by length of time, and negligence 
of him who hath the right, by degrees ripen into a per- 
fect and indefeasible title. And, at all events, without 
such actual possession no title can be completely good. 

The next step to a good and perfect title is the right of 
possession, which may reside in one man, while the 
actual possession is not in himself but in another. For 
if a man be disseised, or otherwise kept out of possession 
by any of the means before mentioned, though the actual 
possession b^ lost, yet he has still remaining in him the 
right of possession ; and may exert it whenever he thinks 
proper, by entering upon the disseisor, and turning him 
out of that occupancy which he has so illegally gained. 

<«) See 2 BU. Com. 196. 
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But this right of possession is of two sorts : an apparent 
right of possession^ which may be defeated by proving a 
better ; and an actual right of possession^ which will stand 
the test against all opponents. Thus if the disseisor^ or 
other wrong-doer, dies possessed of the land whereof he 
so became seised by his own unlawful act, and the same 
descends to his heir ; now by the common law the heir 
hath obtained an apparent right, though the actual right 
of possession resides in the person disseisedf ; and it shall 
not be lawful for the person disseised to divest this ap^ 
parent right by mere entry or other act of his own, but 
only by an action at law. For until the contrary be 
proved by legal demonstration, the law will rather pre^ 
sume the right to reside in the heir, whose ancestors 
clied seised, than in one who has no such presumptive 
-evidence to urge in his own behalf Which doctrine in 
some measure arose from principles of the feudal law, 
which, after feuds became hereditary, much fisivoured the 
right of descent ; in order that there might be a person 
always upon the spot to perform the feudal duties and 
services; and therefore, when a feudatary died in battle, 
.or otherwise, it presumed always that his children were 
entitled to the feud, till the right was otherwise determined 
by his fellow-soldiers and fellow-tenants, the peers of the 
feudal court. But if he, who has the actual right of 
possession, puts in his claim, and brings his action within 
a reasonable time, and can prove by what unlawful 
means the ancestors became seised, he will then by sen- 
tence of law recover that possession, to which he hath 
such actual right. Yet, if he omits to bring this his 
possessory action within a competent time, his adversary 
may imperceptibly gain an actual right of possession, in 
consequence of the other's negligence. And by this and 
certain other means the party kept out of possession may 
have nothing left in him, but what we are next to speak 
of, viz. 

The mere right of property, thejW proprietatis, without 
either possession^ or even the right of possession. This 
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18 frequently spoken of in our books under the name of 
the mere right, jW tnerum ; and the estate of the owner 
is in such cases said to be totally devested, and put to a 
right. A person in this situation may have the true ulti- 
mate property of the knds in himself : but by the inter* 
vention of certain circumstances, either by his own neg^ 
ligence^ the solemn act of his ancestor, or the determination 
of a court of justice, the presumptive evidence of that 
riglit is strongly in favour of his antagonist ; vrho has 
thereby obtained the absolute right of possession. 

As in the first place, if a person disseised, or turned out 
of possession of bis estate, neglects to pursue his remedy 
ivithin the time limited by law ; by this means the dis* 
seisor or his heirs gain the actual right of possession : for 
the law presumes that either he bad a good right originally 
in virtue of which he entered on the lands in question, or 
that since such his entry he has procured a sufficient 
title ; and therefore after so long acquiescence, the law 
will not suffer his possession to be disturbed without en- 
quiring into the absolute right of property : yet stilly if 
the person disseised or his heir hath the true right of pro- 
perty remaining in himself, his estate is indeed said to 
be turned into a mere right ; but, by proving such his 
better right, he may at length recover the lands. Again 
if a tenant in tail discontinues his estate tail, by alienating 
the lands to a stranger in fee, and dies ; here the issue in 
tail hath no right of possession, independent of the right 
of property ; for the law presumes primd facie that the 
ancestor would nottdisinherit, or attempt to disinherit, his 
heir, unless he had power so to do ; and therefore as the 
ancestor had in himself the right of possession, and has 
transferred the same to a stranger, the law will not per* 
mit that possession now to be disturbed, unless by shewing 
the absolute right of property to reside in another person. 
The heir therefore in this case has only a mere right, and 
must be strictly held to the proof of it in order to recover 
the lauds. Lastly, if by accident, neglect, or otherwisej 
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judgment is given for either party in any possessory ac- 
tion (that is wherein the right of possession only and not 
that of property is contested) and the other party hath in- 
deed in himself the right of property, this is now turned 
to a mere right ; and upon proof thereof in a subsequent 
action^ denominated a writ of rights he shall recover bis 
seisin of the lands. 

Thus if a disseisor turns me out of possession of my 
lands^ he thereby gains a mere naked possession ; and I 
still retain the right of possession^ and right of property. 
If the disseisor dies^ and the lands descend to his. son^ the 
son gains an apparent right of possession : but I still re- 
tain the actual right both of possession and property. If I 
acquiesce for thirty years without bringing any action to 
recover possession of the lands^ the son gains the actual 
right of possession^ and I retain nothing but the mere 
right of property. And even this right of property will 
fail, or at least it will be without a remedy, unless I pur- 
sue it within the space of sixty years. So also if the fa- 
ther be tenant in tail, and aliens the estate tail to a stranger 
in fee, the alienee thereby gains the right of possession, 
and the son hath only the mere right or right of property. 
And hence it will follow, that one man may have the pos- 
session, another the right of possession, and the third a 
right of property. For if tenant in tail enfeoffs A. in fee 
simple, and dies, and B. disseises A. ; now B. will have 
the possession, A. the right of possession, and the issue 
in tail the right of property. A. may recover possession 
against B. ; and afterwards the issue in tail may evict A J 
and unite in himself the possession, the right of posses- 
sion, and also the right of property, in which union con* 
sists, — 

A complete title to lands^ tenements, and hereditaments. 
For it is an ancient maxim of the law, that no title is 
completely good unless the right of possession be Joined 
• with the right of property ; which right is then denomi- 
nated a double rights jus duplicalum of droit droit. And 
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when to this douMe ri^t the actual pomession 18 also 
united ; when there is^ according to the expression of Fleta, 
juris et seisime conjunctio; then and then only is the title 
completely legal. 

We will now proceed to take a short and concise sum* 
mary of the nature of ouster as it affects the descent of 
the estate^ or interest of the rightful owner. 

By the ouster of the owner of an estate the actual sei- 
sin is in the person committing the injury ; and the dis- 
seisee or persoQ ousted has no more than a right which 
will be transmitted to his heirs in a regular course of des* 
cent^ in the same manner as if clothed with the posses* 
sion ; (t) but with this exception, that not being attended 
by the actual seisin or possession, it would not after the 
death of the disseisee, and a descent to his heir, be sub- 
ject to the rule of possessio fratris; (») for if one is dis« 
seised and dies, and the right descends to his heir, and 
such heir dies also leaving a brother of the half-blood, and 
a sister of the whole blood, and without having ever re- 
covered the possession, the brother of the half-blood would 
succeed to the inheritance, and not the sister of the whole* 
And here it may be observed that such right is not ca- 
pable of being so transferred, or the interest of the owner 
so far exercised over the same as to enable him to be- 
come an ancestor by any of the modes before specified in 
theJnstance of estates iii possession, (x) 

For such heir having had only a right, 'and no actual 
possession or seisin, he could not have turned the descent : 
so that on his death the person should succeed who could 
make^himself heir, not to such heir of the disseisee, but to 
the disseisee himself, he being the person who was last ac- 
tually seised. (^) For though the'disseisin deprived him of 
the actual possession or seisin, yet it only related to the time 
of such disseisin made ; and would not have relation to any 

(I) Watk. Desc. 88» 3. «• Seisin.*' p 46. et $eq. 

(y) See mnte, p. 1 14—1 19. (y ) See anUj tiU «• Seisin.'* 

(jr) See 1 Cm. D. S08< and &iUe^ lit 
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prior event : so that as he was once actually seised^ that 
actual seisin shall not be in this case(2;) ab initio defeated ; 
bnt the pedigree shall run^ and the claim be made^ from 
him^ as being* so seised, (a) 

And therefore the only distinction between the several 
species of ouster, with reference to this particular question 
isy that in abatement^ intrusion^ or deforcement (in its 
confined sense) the person against whom the injury was 
committed cannot without an actual entry become the stock 
of descent^ and that in disseisin or discontinuance such 
person is the stock or root of descent from whom all others 
claiming under such right must derive their title^ and de^ 
duce their pedigree as the ancestor last actually seised. 

This right therefore to which the interest of the ownep 
in his estate is reduced by ouster is fourfold^ viz. — of 
entry ; possession ; (which is either apparent or actual) 
property ; and of action : — which will be better under- 
stood by the preceding relation of the nature of a com- 
plete title to lands, and by the present considerations of 
the nature of the several estates of the disseisor and dis- 
seisee^ and of their several descendants. 

By the ouster the estate of the person divested of the 
possession and of his descendants or heirs is reduced 
to a right of possession, by virtue of which he may enter 
at any time on the person committing the ouster.(6) 

But if such person dies, the estate descends to his beir^ 
and the right of possession becomes twofold : the actual 
right of possession is in the disseisee or his representa- 
tives^ and the apparent right of possession is in the heir 
of the disseisor ; and this right of entry is tolled^ that is^ 



(s) Bat in the case of Dower Uie 
seisin which tiie heir may gain by eor 
try before the assignment, will be de- 
stroyed ab initio by the endowment of 
the widow of the preceding possessor. 
See mnte, tit *• Dower," p. SI9. 

(«) See Watk. Desc. S3. 

ip) Except where by discontinuance 
and deforcement see 3 Bla.C. 175. 



178. and ante^ p. 343. for here the ori*- 
jginal entry being lawful, and an appa- 
rent right of possession being gained, 
the law will not suffer that right to 
be overthrown by the mere act of en- 
try by the claimiMit or owner of the 
estate, but drives him to his remedy 
by action. 
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taken away, by the descent, except in certain cases on 
account of the disabilities of the persons entitled to en* 
ter ; (c) and by such descent the interest of the disseisee 
is reduced to a right of action. 

There are but few distances, according to Mr. Black* 
8tone,(cr) '^ for more than a century past of prosecuting^ any 
real action for land by writ of entry, assize, fonnedon, 
writ of right, or otherwise (except in special cases where 
the more ready method of ejectment cannot be pursued). 
The forms are indeed preserved in the practice of com* 
mon recoveries : but they are forms and nothing else ; for 
which the very clerks who pass them are seldom capable 
of assigning the reason. But the title of lands is noir 
usually tried in actions of ejectment or trespass." 
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SECT. VII. 
By Attainder. 

When sentence has been pronounced (e) upon a cr2mi« 
nal for a capital offence, he is immediately by operation 
of law placed in a state af attainder. (/) 

By attainder for high treason the offender forfeits all 
estates of inheritance, whether in fee simple or fee 
tail : (g) but, on attainder for petit treason or felony, an 
estate tail is forfeited during the life of the tenant in tail 

(e) S Bla. C. 177. bat Before jtid^ent, he may pass 

(if) Id, 197. his real estate, for the lands are not 

(e)AttaiDder does not take pUce divested until the attainder. M £1.725. 

upon conviction only, because there Toll. Ex. 11. 

18 still, in contemplation of law, a (/) Co. L. 390 b. 4 Bla. C. 3S0. 1 

possibility of the partjr^s innocence. Chitty Crim. L. 7?3. 

See 1 Ch. Crim. L. 72S. And there- (r) See mUc, p. 153. 

fore if a party die after conviction, 



SBCT. vn.J hy Attainder. 351 

only ; one of the <^auses of the statute De Donis being to. 
preserve the inheritance in the blood of those to whom 
the gift was made^ notwithstanding any attainder of felo- 
ny or treason ; though in the latter case the statute has 
since failed, (h) # 

All copyhold estates are forfeited to the lord^ and not to 
the King, unless there is some Act of Parliament or ex- 
press custom to the contrary, (i) 

All customary estates of inheritance are forfeited by an 
attainder of treason or felony^ unless there be some parti- 
cular custom to the contrary^ as in gavelkind ; because 
the person is civiLiter tnortuus by the attainder^ and there- 
fore is disabled to have or hold any estate, or to have any 
property in any thing. And therefore if a person be 
seised in fee of a copyhold, and be attainted of treason 
or felony, the copyhold is in the lord without any pre- 
sentment of the homage, because it is against the nature 
of a Court Baron to enquire of criminal matters or of- 
fences against the King ; and such homage is at the will 
of the lord, and often influenced by him. But if a copy* 
holder be convicted of f^ony, and presented by the ho- 
■mg^, by special custom the estate may be forfeited to 
the lord. But this is only by the special custom, since the 
copyholder is not disabled by the conviction to hold the 
estate, as he is, if he was attainted ; and, therefore, since 
it is by the custom only that such forfeiture accrues, it 
must be in the manner which the custom has settled it^ 
which is, by presentment of the homage. But if a copy- 
hold is granted for life, and by another copy the reversion 
is granted to another, habendum after the death of the 
first copyholder, or surrender, forfeiture, or other determi- 
nation of the first estate ; the first copyholder commits 
murder, and is therefore attainted, the King pardons the 

{k) See aniCy p. 15S. I Inst. 309.b. (j) 1 Cru. D. 356. Ha^k. P. C. c 

I Cru. Dig. 107. See further on the 49. ». 7. Skin. R. S. 2 Hard. 431. 8 

•ubject of Forfeiture, 1 Ch. Cr'im. L. Veut. 39. Com. Di^. Cop. M. 1. « 
787. 739. 
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murder^ and the attainder and all forfeitures thereby : in 
this case, he in the reversion is entitled to the estate : for 
the King cannot have it for the baseness of the tenure, 
since he cannot be tenant at will to any person ; and the 
lord cannot have it, because he cannot be tenant to him* 
se|f ; therefore, the particular estate of tenant for life 
being extinguished^ the reversion immediately com- 
mences, {k) 

One of the consequences of the attainder is the corrup- 
tion of blood of the person attainted : which formerly ex- 
tended to all kinds of attainder ; but the statute 54 G. 
III. c. 45. has abolished both the corruption of blood and 
the forfeiture of lands after death in every case^ except 
treason, petit treason, and murder^ which remain as at 
common law. So that now on attainder of ordinary fe- 
lony, the criminal forfeits only his goods and chattels, 
and the profits of the land during life, while his real 
estate comes in the ordinary channel of descent, to his 
heir, who is thus also restored to a full capacity to in* 
herit. (/) 

The efiFect of this corruption of blood, which takes 
place both upwards and downwards, is that an attainted 
person can neither inherit lands or other hereditaments 
from his ancestor, nor retain those of which he is already 
in possession, nor transmit them by descent to any heir ; 
but the same shall escheat to the lord of the fee, subject 
to the King's superior right of forfeiture ; and the person 
attainted shall also obstruct all descents to his posterity, 
in all cases where they are obliged to derive a title through 
him to a more remote ancestor, (m) 

Therefore if there be grandfather, father, and son, the 
fother is attainted, and afterwards the grandfather dies 



(ifc)S Bac. Ab. 7S1. Balst IS. 8 (/) See 1 Ch. C. L. 735* 

Brownl. 817. Leon. 1. lGodb.867. (m) SeeS Bla. C. 851. 4 /tf. 388. 

8 Jon. 189. Lev. 863. 8 Keb. 451, Co. L. 8 a. 891, 8. I Hale 856. Bac. 

466, 8 Vent 38. 5 Go. 117. Co, Cop. Ab. Forfeiture, 6. Bum J. Forfbit- 

8.58. Pollexf. 615— 681. are. III. Willianu, J. Attainder. 
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seised of an estate in fee simple. Inf this case the son can- 
not claim it ; for he must derive his title through his fa- 
ther^ whose blood is corrupted^ so that the claim will be 
radically defective : for in the father the whole hereditary 
blood was tainted^ and could not afterwards flow through 
any other than a polluted channel, (n) 

So if a son purchase lands, his father being attainted^ the 
uncle, in case the son should die without issue, cannot in- 
herit, because he must derive his descent through the fa- 
ther as medius ancestor and incapable, (o) So vice versa 
where there were two brothers, and the youngest had is- 
rae a son, and was attainted of high treason, and exe- 
cuted ; it was held that this son could not inherit from 
his uncle, because he must of necessity derive his descent 
through lliis faXher.(p) 

And if a man has two sons^ and the eldest is attainted, 
and afterwards the father dies seised of an estate in fee- 
simple, the younger brother cannot inherit to the fatlier ; 
for the elder brother, though attainted, is still a bro* 
tfaer, and no other can be heir to the father^ while he is 
alive, (q) 

But it is a general rule that where there is no neces- 
sity to name or derive title through a person attainted in 
making out a claim by descent, the corruption of the blood 
by the attainder of such person will not impede or vitiate 
the same, though the ancestor to whom the pedigree is to 
be traced be ever so remote. Thus in the instance last 
mentioned, of the attainder of the elder son, if he had 
died during the lifetime of his father and without issue, 
the younger son might have succeeded on the death of 
his father ; for then he might have claimed from him^ as 



(»)Hale P. C. pt. 1. SI 6. Co. L. (o) I Vent. 416. 426. 

8 a. S91. Cro. Car. 54S. I Sid.^SOO, {p) Greg's case. Dyer 874. Cro.Car. 

SOI. I LcT. 60. Noy 159. 166. I 543. 

Vent 41 T. 1 Hale 356. 1 Cb. C. L. (q) Dyer 48. a. See Rot. Pari. VoL 

740. ill. p. 440. 
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the person last seized, (r) without making mwition of, or 
claim through, his elder brother. («) 

So Lord Coke says, '' if a man has issue two »on», and 
afterwards is attainted of treason or felony, and one of 
the sons purchases land and dies without issue, the other 
brother shall be his heir ; for the attainder of the fether 
corrupteth the lineal blood only, and not the collateral 
blood between the brethren, which was vested in them 
before the attainder, and each of them by possibility 
might have been heir to the father. (0 But some held 
that if a man after he be attainted of treason or felony, 
have issue two sons, that the one of them cannot be heir 
to the father, for that they never had any inheritable blood 

. in them." (u) 
Ij^ Ca-^**^^ But, as it has been before stated, the descent between 
Ji^t^ brothers is immediate ; and in making out their tide to 

^ Vr ii c. -I each other,'^their common father need not be named : but 

the descent between them, if the father were living, 
would be exactly the same as if he was actually dead, (x) 
And therefore the attainder of the ftither will not pre- 
vent the sons from inheriting to one another ; for the fiai- 
ther though the medium differens sangumu. Is not the 
medium differens hareditatis : (y) and analogous to this 
doctrine seems that of allowing the chiWren of aliens 
to be heirs as between themselves, though not to their 
comjmon father. {%) 

Estates-tail, as before observed, are not affected by 
the corruption of blood of any lineal or coll^;eral an- 
cestor. And therefore if there be grandfather, father, and 
8on, and the former being tenant in tail in possessiaB, 
the father is attainted of high treason, and after his death 

(r) Sec ante, p. 48. 1 Sid. I9S. 1 Lev. 60. Vaugh. 274. 1 

(#) Hob. SS4. Cro. Car. 4S6. See Vent 414. 

S Cm, Dig. 346. (*) See anU, p. 64. 

{%) Hobby's case, Palm. 19. Noy. (y) Sec 8 Cm. Dig. 346. 

158. 4 Leon. 6. («) See pnUCy p. 37„8, Co. JL 8 «. 

(«) Co. L. 8 a. See Bract. 1. , S. fp. o. 8. 6. 
"^ ISO. Bjitt. fo. 15. Fleta, 1. I. c. 68. 



SECT. Til. 3 ^ Attainder. 355 

the grandfather also dies^ the son may claim as heir 
to the grand&ther per formam doni, notwithstanding 
the attainder of the fiither; for the father had not the 
land^ either in possession or in use : in which cases only 
the Act of 26 Hen. VIII. gave the forfeiture ; and the 
statute being penal^ and therefore to be construed strictly^ 
could not bring the consequential disability on the heir 
of corruption of blood for the land in tail, (a) 

(a) See aiilf»p. 159, 60. 
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ABATEMENT (See Ouster.) 

Law does not take cognizance of estates acquired by^ and 
other wrongful acts • . • • xx 

Bj yoonger son on father's death, and descent cast, win not 
take awaj the entry of the elder brother. Bat the pos- 
session of the younger brother will be, in contemplation 
of law, that of the elder • • • • 66 

How it takes place • • • • 341 

ABEYANCE. 

Nature of • • . • 980 

Not permitted by law • • • • 204 

When it happens • .\ • • ibid* n. 

ADMITTANCE (See Copyholds^ Manor.) 

Forfeiture of copyholds by heir for not coming to be admitted 1 M 
Lord not bound to admit heir on a descent, but otherwise in 
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ADMITTANCE— c<>fi<jfttf«d. 
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sarrenderee dying before • .159 

Custom of descent to youngest son will apply before ad- 

mittance, unless ^^ dying seised" required • • 170' 

Of heir operates by relation to surrender to ancestor . iliid. 

ADVOWSONS. 

Father cannot inherit adyowson collaterally from one who 
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heir has presented . . • • fSS 

Are incorporeal hereditaments • . .193 

Nature of . • ^ • . 195 
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ALIENATION. 

Most general mode of acquiring estate by purchase • xxiii 
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transferred from one man to another . • ibid. 

Different species of assurance by which it may be effected, ibid. 
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mon . .78 

AXIEN8. 

Cannot inherit . " . . .31 

Nor possess any lands in this country . • ibid. 
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May hire a house fbr habitation, being mercfaantk . ibid. 
Property purchftsed by, test» in the king- r 32 

May take by devise, but not for their own benefit • 32 n. 

Who art . . .33^ 
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£>• not impede the descent 
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Only personal charge 
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ASSETS— conf/iiu«<f. 
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ATTAINDER. 
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BASTARDS (See Posthumous Children,) 
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BLOOD — continued. _ 
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estate of lord is defeated • • 251. bu 

Sabject to ioHeltaie for attainder, and King maj per- 

fonn • • • • • ZyS 

CONSJNGUIffEI 

Fratresj who 9ie • . . llCn- 

CONSANGUINITT AND PROXIMITY. . 20 

Natoreof . « • • .101 

Importance of the doctrine - ibid. 

Lineal or collateral . . . *. 1(92 

Nature of degrees of • . • - ibid. 

Modes of cMnpoting the degirees of, bj canon law^ and bj 

civil law ^ . . . 103, 4, 5 

Redumed according to canon law 103 

Table of ... .107 

Proximity by representation or by personal right 108 

Blackstone's doctrine as queatianied bj Mr. Christian snp- 

ported ..... 110 

CONTRACTS. 

Benefit of, descends to heir . . 52, 277 

On completion of, by heir, he is in by porchase at coBUnon 

law, by descent fai equil^ • . . 277 n. 

Heir bound to complete contracts of sale^ eniesed into by 

bis ancestor . . « . . 278 

But not issue in tail • . • 277 fu 

Effect of on estate of vendor • 278 

converts the land into money • • ibid, 

revokes will of vendor in e^ity only • . ibid. 

As to purchaser . • • . 278 

Lands belong to^ from time of c o nt ra ct in ^^tj ibid. 
Heir or devisee of vendor compellabla to make con- 
veyance to » • . ibid. 
Und may be devised in equity • 279 
. Unless devised, will descend to hear . . ibid. 
On his death before payment of nmnsy his de- 
visee or heir entitled to have purchase aoiey 
paid out of persMial estate . . ibid. 
Bnt not unless contract was binding and tf tie 
good • « . ^ . 280 
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CONVEYANCE, 

rage 
Under statute of Uses gives immediate seisin . .50 

What work a discontinuance . . • 342 

COPARCENARY. 

Entry of one coparcener will communicate seisin to others • 57 

When it takes place . , . .75 

Coparceners make but one heir . . ibid. 

Coparceners by common law and according to custom . 76 

Lord had the disposal of female coparceners in marriage . ibid. 

None are coparceners at common law but femalea and their 

heirs ..... ibid. 

Men descending of daughters may be coparceners as well as 

women ..... ibid. 

^ Difference between joint tenants and coparceners . 76 

Coparceners always claim by descent • . ibid. 

No lands can be held in coparcenary^ but estates of inherit- 
ance of a descendible nature . • .77 

Descent in, in stirpes or in capita . . . ibid. 

Each coparcener entitled to the whole of a distinct moictty ibid. 

When title by coparcenary ceases by alienation of one copar- 
cener, it becomes tenancy la common , . 78. n. 

No right of suryivorship Ib coparcenary . . ibid. 

Continues 9a long as land continues in course of descent <md 

united in possession . • • . ibid. 

Ceases if possession once severed by partition or aliena- 
tion • » • . ibid. 
Half-blood no impediment to descent of estate in coparce- 
nary among daughters bj different fathers or mo- 
thers • • • . . ibid. 
Rent for owelty sometimes granted on partition of estate in 

coparcenary • • • .79 

Such rent issues out of grantor's share^ and shall go in copar- 
cenary . . • . .79. 333 
Coparcenary does not extend to Crown or dignities • ibid. 
Descent among representatives of coparcener . . 85. 6 
In collateral descent .97 
Heics in gavelkind are parceners by custom » .182 
How parceners present to advowson • . 197n. 
Office descending in, exercised by deputy • . 209 
Digaity descending in, in abeyance . .215 
Except dignities by tenure kx which primogeniture took 

place • .... 219 

Bond given on partituHi for payment of auAual sum goes to 
executors and aoltoheir * ^ • 233 
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COPARCENARY— conlimitfii 

rage 

Eatrj of one parcener to perfonn condition « 250 

Crown not subject to • • 263 

Estates in, subject to dower . Sil 

And to cartes J .... 3^ 

COPYHOLDS (See Jdmtiianeej Manor.) 

Seisin of, acquired by possession of tenant by copy of 

Court Roll • . • .62 

Freehold tenure of, in lord . • ibid. 

Grants of, receive the same exposition as those of freehold 

lands • • • • 144 a. 

May be entailed by special custom, but not otherwise • 151 
Such custom must be shewn . . . ibid. 

May however be limited as fees conditional • . idid. 

In law considered as tenancies at will • .161 

Are by long usage and custom descendible . • ibid. 

Descent of, regulated by common law • .16? 

When statutes extend to ... 162 n. 

Same rules apply to, as to freeholds, unless where lord pre- 
judiced thereby. . • . • ibid. 
And even then if it be reasonable . • . ibid. 
• Cannot be created by operation of law • • 163 n. 
Mode of descent not changed by going into .hands of lord, 

and being granted again • . . ibid. 

Presentment of death of copyholder • . 164 

Heir when to appear to be admitted • « 165 

Not forfeited by heir not coming to be admitted, without 

special custom . • • . ibid. 

Nor then, if heir under certain disabilities • .165,6 

Title may be made through heir before admittance . 166 

Lord not bound to admit heir to copyholds on descent, but 

he must a surrenderee • . , i$5 a. 

Title of surrenderee not complete before admittance . ibid. 
On death of surrenderee before admittance his heir shall be 

admitted • . . . .167 

P0$$esiio fratrii of heir after entry before admittance . ibid. 
On death of surrenderee before admittance heir is in by 

descent • • • « . ibid. 

Admittance has relation to the titoie of surrender • . ibid. 

Non-admittance of heir, being also devisee, is evidence of 

his election to take by descent . . . ibid. 

Heir shall be terre tenant, though refused admittance ibid. 

Heir may recover in ejectment having after seisure applied 

to steward who would not admit him i . ibid. 
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COPYHOLDS— conftfi«ed. 

Pag« 

On smrenderor dying before admittance of sarrenderee, his 

heir takes by descent till the admittance • .168 

Devisee of unadmitted devisee does not acquire legal estate 

by being admitted . . . • ibid. 

Surrender may be made to infant en ventre sa mere . 168. n. 

Right of representation takes place in descent of • 168 

Descent by custom not favoured • • . 169 

Customary descent, where person dies ^^ seised," not ex- 
tended to surrenderee dying before admittance • ibid. 
Evidence of existence of customary de3cent • .171 
Entail of, how barred • . • • 172n. 
How custom of borough English obtained in certain ma- 
nors • . • • • 190 
Not subject to dower except by special custom . . 317 • 
Dower of, (see Dower.) 

Not subject to curtesy except by special custom • 323 

Descending not assets for payment of specialty debts • 339 

Forfeited to lord and not to King on attainder • , 351 

CORNWALL. 

Nature of duchy of t • • • 1 5 n* 

CORPOREAL HEREDITAMENTS. 

Nature of, and distinguished from incorporeal . 12, 191 

Seisin of, on purchase • • ... 49 

CORRODIES. 

Nature of . . . . . 1 94 

Not incorporeal hereditaments . . . ibid. 

Now fallen into disuse . • ^ . ibid. 

CORRUPTION OF BLOOD, (See Attainder.) 

Descent of estates tail not affected by . .159, 354 

- Nor dignities entailed • . . , 222 

Takes place upon attainder, but only for high treason, petit 
treason, or felony .... 352 

Effect of ' . . . . . ibid. 

Son cannot inherit to uncle, brother of his father who was 
attainted ..... 353 

Descent between brothers not affected by attainder of fa- 
ther • . . . 354 

a 

COURT ROLL. 

How made . . , 171 

2B 
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COURT ROLL — continued. 

Evidtence of customary descent • .171 

CROWN. 

Half-blood no impediment to descent of .117 

Estates tail subject to deliU of . . .154 

Descent of . • • 161 

Grand maxim of saccessioa to thnme • ibid. 

Crown heredttar J . • • . ibid. 

King having, defeasible estate djing seised, descwt tolls 

^tiT • • • • • ibid. 

HereditsFj in a manner peculiar to itself . 362 

Exceptions to common rules of descent . ilrid. 

Females do not Inherit together ^ • • . ibid* 

Rule of possesiiofirtaris does not applj 26S 

Half-blood no impediment to descent of • . ibid. 

Inheritance of subject to limitation b j ParllaBient . ibid. 

Whenso limited, it is hereditary in the new possessor S64 

Descent of, formerly absolute, now restricted . 26S 

Lands belonging to Ring before succession pass by letters 

patent only and without livery, and grants of not affected 

by nonage and the like .... 266 
All lands whereof King seised jure corona attend the 

Crown . . • . • ibiii 

If King purchase lands to him and his heirs, he isseiaed 

thereof Jure Corona .... 267 
Treasures and other valuable chattels incident to Crown go 

to successors ... . . Ibid. 

So ancient jeweb, which are heir-looms ^ . 268 

CURTESY. 

Estates-tail subject to • . . .155 

Of gavelkind lands in Kent . 176 n. 

Seisin in law of advowson will entitle husband to be tenant 

by • . . . • 106 n. 

Oftithes ..... 200n. 

Dignities not subject to . • . . 211 n. 

O I money directed to be laid out in land . 282 

Nature of tenancy by . 322 

Requisites to . . . . ibid. n. 

Marriage • • • . ibid. 

Seisin of wife • * . . ibid. 

Issue bom . • • . ibid. 

Death of wife • • • , jbjd. 

jyi persons capable of taking freeholds may be tenaott hj . StS 

1 



INDEX. 371 

C^U^TiESY— co#i/mtted. 

Alien cannot . . , \ 323 

But hemaj if he have issue after he is made denizen . ibid. 

Of estates of inheritance in (ee^ in tail, commou^ or copar- 
cenary . ... ibid. 

Of some ii)CQipprea| b«re4f.tj|n[ieQts . • . ibid. 

Not of estates ^t of juaheritanpe . . . ibid. 

Of gavelkind . . . . . 324 

Title commences on Issijie bid* though not con^plete till 
death of wife ..... ibid. 

No seisin to heir to remainder after . . ibid. 

m 

CiJSTOMS. 

Of Lombardy admitted fatl^er to inherit in preference io 

uncle . . • • . . 63 

Depcent of feuds much directed by the customs of Lombardy 

ibid, ju 
Descent by custom . . . .161 

Copyhold» .... ibid. 
Gavelkind . . . .174 

Borough English . .188 

Private customs mast be specially pleaded . .163 

But not Gavelkind and Borough English . .162 

Questions relating to, to be tried by jury . .163 

Requisites of • . . . . Ibid. 

Must be immemorial I . ibid, 

continued . . . ibid, 

peaceable and unobjected to . . ibid, 

reasonable . ' . . ibid, 

certain . . .164 

compulsory whei^ e3tabli9hed . . ibid, 

.consisteiit yrUh each athfer . . ibid. 

Though pj^ved to exist should ha 2|bQlisbedif had . 163 n. 

No objection to a custoopi tb^ it |9 contrary to common law 164 n. 
Fnf the |of4 ^ seize if beijc does not come to be admitted 

within y^ar and df^y held gppd . .165 

Biit dpf# not )}old if hefr ui)der cert^'n disabilities . 165, 6 

Lord of the manor is instrument to ^^ec^nate . . 167 

Of d^f^A^ to el4est d^vghier only ijk default of issue male 168 
Pescent }fjy not favpured, and therefore not extended by 

jmalogy • • • t 169 

Of descent from per89n dying seised^ not extended to surren- 
deree dying before admittance « • . ibid* 
Of 4f««l*mjP»>"M?^ ie» wU^ .«PP^J ^fore admitt^nc^;, upf 
kff cnitom roqjiH'^ ft f^ 4yiW aei9e4" • • * 170 

dB2 
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CUSTOMS— con^mv^. 

Not extended to collaterals • 170 

How to be tried aad proved • 171 

Evidence of castomarj descent . ibid. 

Cttstomarj of manor .... ibid. 

Entry in court rolls, though no instance proved . ibid. 

Of one manor not extended bj analogy to others • 173 

Of gavelkind .... 174 

Of Kent not part of gavelkind custom . 176 n. 

Of gavelkind how pleaded • • 17B 

How pleaded generally .... ibid. 
All customs submit \xi King*s prerogative . 181 ■. 

Of borough English . . 1S8 

For youngest brother to inherit • .190 

Dower by, (see J^ower.) 

DAUGHTERS, (See Ccparcenary.) 

Take together by coparcenary » • 7S 

Of eldest son exclude descent to younger son 84 

Descent amongst, and their descendants by right of repre- 
sentation .... 86, 6 

DEATH. 

Of bastard eignS to bar muUerpuUni ^ .25 

Of devisor necessary U> completion of devise ,- 51b. 

Presentment of death of copyholder • . 164 n. 

On death of surrenderor before admittance of surrenderee, 
his heir takes by descent till the admittance . .108 

DEBTS i^ee Penonal E$tale.) 

Several species of, and nature of the same • . 3M, 5 

Heir must be named in the instrument creating,or not bound . 325 
Must be shewn in pleadings that the heir is bound . ibid.n. 

Heir not personally liable . . 326 

But he must confess assets descended . ibid. 

Heir may plead payment of bond debts to full value of land . ibid. 
As to judgment against the heir • . . 327, 8 

Assets by descent in one countymaybe found in action against 

heir brought in another . , 328 

Heir personally liable after alienation, to value of lands 

aliened • . . . • 320 

Devisee formerly not liable, but is so now . . ibid. a. 

Heir may plead nonage in delay . . 330 

Reason of this privilege . .331 

Persons suing heir on bond need not shew how he^ia heir • 332 
But it must be shewn that heir was bound. v -. ibid* 
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T>EBtS— continued. 

Heir saing must shew his pedigree . 332 n. 

What are assets in hands of heir for payment • 333-^339 

In what cases heir entitled to assistance of personal estate to 

exonerate real from debts of ancestor . . 339 

Testator ma j exonerate his personal estate . . 340 

Personal estate not exempted bjdevise of real for pajment of. ibidl 
Nor will bequest of the same discharge it ^ • ibid. 

JDE BONIS STATUTE (See Tail^Esiaies.) 

Why passed ..... 140 
Provisions of . • . . 140,1 

Construction of .... 141 

JDEEDS (See Heir looms.) 

Title deeds are hereditaments . . .13 

Effect of, in changing the descent . . .132 

Recital in deed of settlement not admitted to prove inten- 
tion of settlor . • . 238 n. 
Title deeds are heir-looms . . . 25S 

DEFORCEMENT (See Ouster.) 

Nature of injury by . . . . 343i 

DEGREES OE CONSANGUINITY. 

Explained . • • ., - 102: 

DENIZATION (See AUens.) 

Of aliens and its effects . . .39^ 

Has only a future operation . .. , WAdi* 

May be for any time as for years, &c. . . 40 

DEPUTY (See Coparcenary^ Office.) 

Appointed to exercise office descending in. coparcenary 209r 

DETAINER, FORCIBLK 

Justice of peace may restore possession «i, to party 

put out . • . *. 5S D« 

DESCENT (See Canons, Heir, Purchase, Seisin, &c.> 

Importance of learning of • • • 1 

TiUe by . . • • . 2, 10 

Derivation'of word . . • .2 

Cannot be altered . • • • 3, 123 n. 

Difference between descent and purchase • . 4 

What may pass by • • .10 

Several modes of • • » .19,135 
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HESCENT— continued. 

Heir takes bj, when the estate migtit haTe VeAed b the aA« 
cestor . . . • .51 

On fine or recovery, and death of ancestor b^fonft exeeaikf^ 
heir in b j . • • • • 51, S 

After entrj by one party to exchange, heits of eadi tft^by 52 

Of equitable estates before seistn . . . ibid. 

Seisin acquired by • • • .59 

Of estates on lease .... ibid. 

Actual possession necessary to heir to inake him root of • 54 

Seisin on, may be acquired by attorney ' . .57 

Strict rule of, that lineal ancestor shall not succeed to estate 
of purchaser . . . .63 

This rule peculiar to English law, and tiiese derived ftoni 
same origin . . • • .62 

Father can in no wise inherit ton'ft estete bf inmediale • ilnd. 

Between sons in respect to/miliim Oniiquum^ihM Hi orI^ 
qutmi) is immediate ... • .64 

Rule of excluding parents from immediate succession to their 
children's estates vindicated . . • ibid. 

Laws of, whatever they may be^ can be no injustice to indi- 
viduals '. . . . • ibid. 

Rules of that estates shall not lineally ascend, well founded 
when originally introduced • • . ibU. 

Of feud granted ut antiquum was the saine as it 'feud had 
been really ancient . . . .57 

Preference of males to females • . .70 

Reasons for such preference • • .71 

. Primogeniture in, amoAg males of e^ual degree . n 

In gavelkind among all sons equally . . ibid. n. 

In borough English, in favour of youngest . . ibid. 

Of parceners by . . , .75 

In case of coparceners sometimes in stirpes and sometimes 
in capita • . . . • 7t 

Half-blood no impediment to descent of estate 'ib coparce- 
nary, among daughters of different fathers or mothers . 78 

Of Crowh n6t liable to coparcenary . . .79 

Of dignities amoQg females not subject to coparce* 
nary but at the pleasure of Crown • . 80 

Representative in . . . .81 

Collateral . . . . .88 

Lines of^ threefold, ascending, descending, or collateral • 109 

Rules of^to be taken together in a connected view . 113 

To blood of first purchaser . * . . 90,131 

To males in preference to females among coliateiuts . 97 
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I>ESCENT— con^tmicd 

To next of blood * • . • 101 

To the whole blood • • • .114 

Male stocks preferred in • • • 122 

Ex parte matemi • • • ; 131 

How it may be changed • • • .132 

Heir entering for condition broken is in by • • ibid. 

Of estates-tail . • • • .155 

Heir special takes by descent, and to take by purchase must 

be heir general also • • • . 156. n. 

Of estates-tail male or female must be conveyed through that 

seK only to which it is limited . • .157 

By custom . • • • • 

Copyholds .... 

Gavelkind 

Of Borough English 
Heir to surrenderee dying before admittance in by 
By custom not favoured 
Evidence of customary descent 
Of incorporeal hereditaments 

Advowsons 

Tithes 



Commons 

Ways 

Offices 

Dignities 

Arms 

Franchises • 

Rents 

Law casts, on heir to advowson, on death of ancestor 
Of reversions and remainders 
Of conditions 
Of powers 
Of rights 



Of possibilities 
Of term« attendant 
Of heir-looms 
Of crown 
Of eatalcs in eq^y 

Trust estates 

Equity of Redemption 

Benefit of contracts 

Money considered as land 
Heir completing contract of ancestor takes bj^ In equity, 

though by purchase^at law • • • 277 n. 

To posthumous heirs « • 38d 



161 
ibid. 
174 
188 
167 
169 
171 
191 
195 
198 
201 

204 
207 
210 
223 
224 
225 
196 
235 
244 
252 
253 
254 
255 
256 
261 
269 
ibid. 
272 
277 
281 
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DESCENT— continued. 

On descent posthnmous child not entitled to metne profits • 2M 
Title confirmed bj . . . 907 

How affected bj 



A^WtOV • • • 

Fine or recovery 


314 


Dower 


316 


Curtesy 


322 


Debts 


3S4 


Ouster 


341 


Attainder 


350 


Of estate ex parte maiemd how converted so as to descend 




to heirs general .... 


3U 



DESCENT CAST. 

To bar muUer puisni and his issue • • • 25, 6 

Takes away entry of person non coii^^f * • 43 

But Heir of Lunatic may enter after • • ibid. 

On issue of younger brother, who entered by abatement on 
the elder, does not take away entry of elder brother • 56 

DEVISE (See Executory Devise.) 

By ancestor to heir at law heir in by descent . • 9, 10 

Alien may take by, but not for his own benefit • 92 n. 

Passes the freehold to devisee before entry • . 50 

Death of devisor necessary to completion of • 51 n. 

Lapsed . u . • • ibid. 

Construction of words of, with reference to creation of 
estates tail • • . . • 144 n. 

To heir of copyholds, his non-admittance is evidence of his 
election to take by descent and not by devise • 167 

Devisee of unadmitted devisee of copyholds does not acquire 
legal estate by being admitted • • • 168 

Devisee of equity of redemption entitled to assistance of per- 
sonal estate of testator to enable him to redeem • 277 n. 

Revoked in equity, but not at law, by contract for sale by 
testator • . • • • 278 

Of equitable estate under contract for purchase • 279 

Devisee of estate contracted for may claim purchase money 
out of personal estate of testator • • ibid. 

To child unborn, or when he shall be bom, as to distinction 289 

To heir at law 

Heir taking same estate by, which would have des- 

cended to him, takes by descent ' • > 306 

Same rule applies to copyholds • • ibid. Ot 
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DEYISE--^ofi/tntf0i/. 

To heir at law 

Devise to in remainder after estate for life created 

by the same devise . . • 307 

Though estates charged with debts or legacies, rale 

applies to wills under powers • • ibid* 

But not if different estate is devised than would have 

come to him b j descent . • • 308 

As a devise of whole estate to one parcener • ibid. 

Or a devise in tail . . ibid. 

To parceners as joint-tenants • • ibid^ 

Devise to heir and another as tenants in. common) 
heir takes his moiety by descent • • 309 

Lapsed devise 

By death of devisee in lifetime of testator • ibid* 

Estate descends to heir, and does not go to residuary . 
devisee • • . . . ibid. 

Executory devise 

Nature of .... 310 

Estate descends to heir until estate under, takes 
effect .... ibid» 

Void devise 

Heir takes when devise void • .311 

Term annexed to the estate will not pass, where will 
void U> pass the estate itself for informality . ibid. 
On devise to infant en ventre sa merey estate descends to 

heir Ull birth . . . . 3ia . 

Under devise to B. after death of A., B. takes estate for 

life, and till death of A. estate descends • .311 

Heir not to be disinherited by implication of . . ibid. 

But such implication must be absolutely necessary . 313 

Proof of existence of^ not admitted against heir . 312 

Fraud will avoid devise by which heir disinherited . ibid. 

Not enlarged as against heir • . ibid. 

DIGNITIES. 

Are incorporeal hereditaments . • • 193.310' 

. Formerly named of some place . • • 310 n.- 

Entailable . . . .311 

Limited in remainder . • • • ibid* 

For life • • . • . ibid* 

Not for years . . • • • * ibid* ^ 

Pur outer vie . • • • .dlln* 

Title to, is originally by creation • • • 313 

How claimed • • • « ibid* 
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DIGNITIES— cofilintfcd. 
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Different modes of creating 

By writ, natwre of • 

Not in fee, though so termed 

])esceiidible to femileft 

Onl J descendible to linMk «f frst gruitee 

Desoiiiding iti fioporoenuy is in abeyance 

Is then at disposal of King, as to which dwgfater shall have 

Abeyance oeases on death of all daughters bnt one 

Attainder of one coheiress does not teminato abeyance 

Possession does not affect descent of 

Heir t», Mvtft daim from ficst grantee 

Best method of creating • 

By letters patent 

Descent of) by kttats patent accoiding U 

NM yieiuible • 

By tenure 

Writ of summons to eldest son of peer 

Cannot be extinguished|or merged 

Not affected by statute of Limitatfons 

Forfeited for attainder 

Unless entailed 

Corruption of blood does not affect entail of 

Not subject to curtesy 

DISCONTINUANCE (See Oiister.) ; 
Nature of injury by 
What colff«yaB«es work . • 

DISINHERISON (fi^ D^visey H^ir.) 



. 312 
. 213 

• ibid. 

• ibid. 
. 214 

• ibid. 
. 215 
. ibid. 

• 216 

• ibid. 
; 217 

• ibid. 

• ibid. 
. 218 
. 219 
. ibid. 
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• ibid. 
. ibid. 

• ibid. 

• 323 



. 342 

ibid. n. 



DISSEISIN (Sw Omt&r.) 

Not i^:Mided by law on entry ttf fO«igeTlu»tkar'b|rdbate 

ment on elder brother . . * • 

Right to lands in borough-English after disseisia descends 

according to custom • 
Of office 

Right of disseisee descendible 
Cannot be of equity of redemption 
Lease by guardian by nurture resendng rmt to himself not 

disseisin of i ' 
Nature of 
Effect of 



50 

igo 

209 
255 



293 

342 

344— 350 



DfSTRESS (S^ OmdUim.) 



INDBX. i»9 

DITORCE. 

diftarai wni wn&F^ -mp^ blHilirai 93 

N«t if divorce ii for tidfldta^ ^ .ibid. 

• Cannot be prosecnied to bastardise the jssae ajfter AmUi of 

parents • • • • • M 

Limitation to a man and woman and the heirs of tfa^ two 
Imdies^ after « ditdMte i mncuhmMimmtM^ gives eitate 
ifarBfeioil^ » k « • .147 

DOWER. 

Of Estates tail cannot be restrained « • IhBy MO 

Of Copyhold Mfel« admittHBce WlHsbeBd « • lOG 

Of GstfeUdnd lands in Kent <. . .176 n. 

Of tithes . . • . • . . 200 n. 

Nature 4>f estate in % •• « , 31G 

Requisites to b » « • 316 n. 

Bf oDDunonlaiiv- • % « . 317 

Bj custom • » v • , ibid. 

Othferi^pMesof . . . . 317n. 

Wife cannot waive dower by-oiistomyend claim at common 
law . • . • . , ibid. 

Copyholds not subjeotto^ ^xoqpt by custom . . ibid. 

Of Gavelkinds, one faiilf • . « 318 

Of ikMroagh Ei^ttsh, the wfable . . . ibid. 

Estate in, continuanee nt that of husband • . ibid. 

DoWrefts has not freehold tiM after entry into lands as- 
signed ..... ibid. 

Holds ef heir by fealty . • -. • 318 n. 

Seisin and entry of heir defeated by • .319 

Ualess ehe holds by aoj other title than as her dow«r . ibid. 

Assignment of by heir • • . ibid. 

Not of lands assigned in dower • . . 319 n. 

Of estates of inheritanoe ody • • . 320 

Estates in fee . . . « . ibid. 

Estates tail if her issue could inherit ^ « ibid. 

Qualified or base fetes ^ • • . 321 

Estates in common or coparcenary • ^ . ibid. 

Reversiotis^er estates iSryefirs, but not alter freehold es- 
tates ..... ibid. 

(Of e^oity 6f redemption upon mort|;ege ler jfeaaa . ibid. 

Dowress holds free from all incumbrances made by'hif sband 
during coverture » <» • . ibid. 

Of incorporeal hereditamtels • . , ibid. 

>9[ot of estates 1»M 111 ^mat . .321 

Not of estate of mortgagee . .. . • . ibid* 
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EJECTMENT. 

Reftisal of steward to admit heir to copyholds after seisure - 
on ground of absence of Imd aaificient for heir to main- 
tain • • • • 107 

ELECTION. 

Heir not being admitted to copyholds, being also deTisee, 
eTidence of his •election to take by descent, and not by 
purchase • . • • . ilHd. 

ENTRY (See Seisin.) 

By one party to exchange vests seisin in both . • 52 

Actual or its equivalent necessary to render heir root of 

descent • • • • .65 

Usual mode of acquiring actual seisin • . ibid. 

Of heir within a certain time required by Roman Law . 55 n. 
May be made by heir himself, or when heir an infimt by 

guardian who need not be formally assigned • . 55 

Of younger brother by abatement, is considered by the law 

to be made for the elder » . •SO 

Of one coparcener, entry of another . 57 

So of joint-tenants or tenants in common • • 57 n. 

How to be made, so as to give seisin • . .58 

Any act of dominion by heir will amount to an entry • ibid. 

Must be made in peaceable manner • • ibid. 

When made forcibly, possession may be restored by Justice 

of Peace . . . . 58 n. 

At common law might be forcible under legal title . 59 n. 

Bestows seisin • . . • .59 

Of heir into any part of lands gives seisin of all lying in same 

county ..... ibid. 

May be made with any part of the body . • 59 n. 

On any part of lands lying in same county will extend to all • 60 
In respect of lands or manor lying in different counties, must 

be made in each county . . . , ibid. 

Cannot be made by heir on death of ancestor where estate 

on lease for lives . • . • • 61 

Father cannot collaterally inherit son's estate from one 
who has taken as collateral heir to son, unless seisin has 
been acquired by entry or otherwise by intermediate 
heir • . . .68 

Dowress has not freehold before . 318 

Of heir defeated by title of dower • m- .310 

Lands descending to heir are assets before . 333 

But not a rent-seck • • • • ibid, lu 
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Fagu 
EQUITY (See ContracU^ Equitif ofRedemptiony Moneys Trust 

Estaies.) 

Descent of estates in, without seisin . • .53 

Descent of estates in . . . * 269 

Trast estates • • • . ibid. 

Equity of redemption • • • 272 

Benefit of contracts • • . • 277 

Money considered as land • ' . .281 

Estates in, subject to curtesy • • • 323 

EQUITY OF REDEMPTION. 

How it arises ..... 272. 
Is an estate, and not merely a trust, in courts of equity . 273 
Continues till actual foreclosure . . . ibid. n. 

Tenant by curtesy and lordly escheat subject to . 273 

Descends as the land would . . . ibid. 

Is the same inheritance as the legal estate, but descending 

under direction of another Court . • . 274 

Follows nature of land, as gavelkind and Borough English, 

in descent ..... ibid. 
There may be a seisin of, in equity . . • ibid. 

Seisin of, by actual possession, and receipt of rents . 275 

But there cannot be a disseisin of . • . ibid. 

Posiessio frairU of ... . ibid. 

Bringing bill for redemption will be seisin to cause poi" 

sessio frairis . . . .ibid. 

Heir entitled to assistance of personal estate to redeem • 276 
After mortgage for years subject to dower • . 321 

Is assets in equity, not at law after forfeiture . . 335 

ESCHEAT. 

One of the modes whereby an estate may be acquired by 

purchase . .' . . • xx 

The title whereby the originid grantor or lord of estate claims 

an estate on extinction of inheritable blood of grantee . ibid* 
''Right iOy attaches as appendant to the seigniory from, which 

same derived • • . • * ibid. 

' May pass by descent like any other appurtenance • xxi 

Of estate of bastard dying intestate, and without issue • 27 

Of estate shall rather take place than lineal ancestor inherit 03 

On escheat of feud, the lord used to grant it out again io be 

held tU antiquum . . .07 

Shall take place rather than estate go to heir not of blood of 

first purchaser • . .90 

' ' Or the estate go to maternal line after having once gone to 

collaterals ex parte paitmi , ,123 
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ESTATES (Se« EfuUg^ Tm^m^^ Com^mfn^ Cq^0fcm§rjf^ lijb 
Estate, Jaittt Tenancgy Tad Estatesj ItemfMci^ Re- 
vertiatu) 
Nature and propcrtiea of • t • • ^^* 

Of freehold . . • • • ^LTif 

Less than freehold • . • • ibid- 

Of freehold, are either of inhe^tance or not tf fait^eiitanGe • ibid. 
Of freehold of inheritance, different speciea of » • ibid. 

Estate in fee, the largest interest th4tGa9k bo ha4 ii^ Uw»4i- 

taments . . . • . ibid. 

Fee simple, nature of estate in . • • ibid. 

Estate in possession, what « . • • XTiii 

In expeetancj, are eifiier in remainder or fcveiSMm • ibid. 

In severalty, joint tenancy, coparcenary, and common • ibid- 

May be acquired by pur^ase or descent * 

Modes of acquiring estate by pvrcbaso 



ESTATES PUR JUTRR VIE (See €^e«pMoy.> 

Lfmitation of, as estates tail • » 152n. 

Subject to custom of gavelkind and Borough Engtisk • 181 

Subject to debts of ancestor . . • SS3, 4 

Limited to heir within statute of Frai^ulent Devises . 336 

ESTOVERS. 

Common of . . • ^ ^5 

EVIDENCB. 

To ptove children bastmds « • • 20 

Non.^mittance of heir to oopyholds, befug ala» dtmoe of 
same, evidence of his election to take by descent an^ p^ 

l^fdevis^ .•*,?• ^^ 
Of existence of custpms . • « * ^^^ 

Sipgi^ ii|ijtw^ 9i ^m^L ^AtaU of cptpyM4>l ^T siK?l^»^9 

gn^ mtwco osi £m^ 941 (^ if^sg^t t(o joii^g^ ne- 
phew, to prove the custom • t * ^^ 

Recital in 4^ ff l^eiu^ 9^ a4pivltfM^ tP PI9^^ 

of||«(tl«f .... ,«38ii. 

EXCHAWB. 

Entrj of ond party on, vests seisin in both ^^ 

JJtECUTION. 



INSHSX. S83 

Vim 
EXECUTOR. 

Child en VMire ga vtere may be « . ^ 337 ^^ 

EXECUTORY DEVISE (See thme.) 

Interest mider vested, so as to be d^c^odible . . ^30 

Unless no person capable of taking on co/Umg^encj hw- 

P^ning • . . . . ibid. 

What interests under, are descendible . . 241 

Devise to infant nnbom 2b • • , . 9g9 

How estate under diffiers from remainder ^ , 310 n* 

XX PARTE MJTERNA. 

CoUateialf^ najr succeed to estate of aoo en failure of I^Hipe 

on father's side • . » .04 

Heirs, excluded where esteie hm desceiuled to apn frwi Ms 

father . . , , . 95 

Heirs, never admitted till all on the fttther's side are eodjiict . 123 
Nor when the estate has once gone in the line of the Mier ibid. 
Unless no entry made by heirs on the father^s sid^ • 124 

Paternal heirs succeed though estate limited tp heirs en 

mother's side • . • * . . 123 

Lands descended from mother fihaB go to the iieUatenls ex 

parte matemi . . . .131 

How such descent may be altered . • . 132 

There must be a new estate • . . ibid. 

Rent on feoffment in fee of such an estate vitt go to paternal 

^«»" . . . . .133,232 

But reserved on lease for years, or gift in tail, fbUoirft the 

reversion . . . .232 

CoMlilioR anaexeii to, must be 4aken advantage p% hj pa- 
ternal heir . . . . .251 
This doeMne qnesdoned .... 252 
Legal estate descending from mother and equitable estate 

fivHu father, botk fottofw legal course of descent . 270 

Effect of fine or recovery in converting such desiTttii . 314 

How destroyed, andesCate BMule4ie8ce«(jUbktokemgeMial 315 

FAIR. 

Profits of kh subject to custom <^ gavelkind • • 181 



FATHER (See ExparU MaUmA^ Lineal Aiceniy Fir$t Purchater.) 

f ££ <See Estaies.) 

nCttentspedeaafertirispsiii . i . zvii 

The lai^Mtestate ttiat can be had in lands « • ibid. 
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FEE^^amiinued. 

Nature of estate in fee simple 
Conyeyance to a bastard and his heirs is . • V 

V Gift to A. and his heirs male or female is • 144 o. 

Estate in, subject to dower • f 

And to cartesj . • • • - 

All freeholds descending in fee simple are assets 

7*EMALES (See Coparcenary^ Daughien.) 

Preference of males to, in lineal descent . TO 

Accords with laws of the Jews, and of Greece, but not of 

Rome . • . . • iWd- 

' Postponed to males by the ancient British, but bj the Danes 

admitted indiscriminately with males • . ibid. 

Postponed to males of subsequent marriage • . 71 

Reasons for preference of males to females . . ibid. 

• Gould never succeed to a proper feud • • ibid. 

Succeed before collateral relations . . .75 

Inherit altogether . • • .79 

Reasons for primogeniture in males,^ inapplicable to females 75 
Claiming by representation exclude males . 84 

Descent among females and their descendants by right of 

repres^itation • • • • 85, 6 

Postponed to males in collateral descent • . 07 

Descent among female stoclLS of collateral heirs • • 196 

E.tates ua fenMde gencrdJ ^^^^^ ^, j^, 

speaal) 
Males preferred to, in descent of estates tail, unless estate 

tail female • • • . . IX 

As heir special take by descent, and to take by purchase 

must be heir general also • • 150 n. 

Title to estates tail female must be derived through females 

•only • • • • • 157,8 

May inherit to gavelkind lands with males by right of re- 
presentation • • • . . 182 
Do not succeed together to the Crown • 



FEME COVERTE. 

. Not bound by custom of forfeiture of copyholds for non- 
appearance to be admitted . 166 

FEOFFMENT. 

Without livery, passes no estate • . . SO 

Forfeituse of estates for life or yean for sudung feoffment 
in fee* # •...« • . 945 
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FEOFFMENT— continued. 

Page 
Rent resenred on feoffment in fee of estate descending ex 

parte matemA^ goes to paternal heirs . . 133,232 

FEUDAL LAW. 

Excluded parents from sacceedtog to their children's estates 05 
Preferred male heirs to females . • .71 

rEUDVM TALLIATUM (See Tail Estates.) 

FEUDS. 

Rules of descent of, much directed by customs of Lombardy 63 n. 
Held ut antiquum are supposed to have passed father, and 

descent between sons is immediate • * 64, 92 

Feudum naoum could only be inherited by the feudatory's 

children ..... 65, 92 
Feudum novum held ut antiquum descended in all respects 

like an ancient feud . • . . . 66, 7 

Proper, could never be inherited by a female .71 

Honorary gave origin to primogeniture . • 73 

How they became hereditary . .91 

Relief paid on renewal to heir of feud of his ancestor . 91 n. 

Descent of, to heirs of blood of first purchaser • • 91, 2 

Antiquum feudum^ natdre of . . • 92n. 

To an ancient feud brothers might succeed to one another 92 
Descent of, similar to estates tail • • • 93 n. 

Not formerly transferable . . • . ibid. 

Feudum novum granted ut antiquum • • 94 

All lands in fee simple are of this nature now • • ibid. 

FINE. 

Death of conusee before execution, heir in by descent • 5^*51 
Nature of • . . • . • 5 n. 

Levied by one tenant in common and receipt of rents by 
him for nearly five years not evidence of ouster of com- 
panions at the time fine levied . . • 57 n. 
Effect of, in converting the descent . . • 314 
On, old use results to cognizor . . • ibid. 

FIRST PURCHASER (See PurchaserO 

Who is . . . • , .90 

Heir must be of blood of . . . ibid. 

Or lands most escheat . ibid. 

Is imaginary, in newly acquir^ estates • .94 

2C 
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FIRST PURCHASER— conftiii«?d. 

Page 

Collaftenl relatioDS oa the part of fiither or mother may suc- 
ceed to estates pvrchased b j sod « . .94 

Where an estate has really descended, rule is strictly ob- 
served . • • • • $>5, 131 

Heirs ex pmiemaiemi cannot inherit estate deseeded to 
son from his father • • • .95 

Lands purchased by grandfiUher cannot descend to collateral 
relations of grandmother . • . • . ibid. 

On failure of lineal descendants, estate results to collateral 
heirs of ancestors through whom estate either really or 
by fiction has descended . . .95 

In remote descent not necessary to be of the whole Irfood, 
but only of the half-blood of . . . ibid. 

Always tak^s aafeudum antiquum . . 123 n. 

Donee in tail is . . . . 155 

Claim to estates tail made from . . . ibid. 

FORCIBLE ENTRY. 

Justice of peace may restore possession on . . 58ii. 

But if title found for party making such entry, he shall be 

dismissed from inquiry concerning force • . ibid. 

Might be made at common law by party having legal title . ibid. 

FORFEITURE (See AHainder.) 

Included among the modes by which estate may be acquired 
• by purchase . . . . . xx 

What . . . , . - . xxiii 

For what ofTeikces lands and hereditaments are forfeitable . ibid. 
For non-appearance of heir to be admitted to copyholds 

only by special custom .... 16I 
Implied condition of, annexed to grant of particular estates 

for certain acts • . . . 345 

FORrSFJMtLUTIOjf. 

Nature of ancient practice of . .82 

■ 

FRANCHISES. 

Are incorporeal hereditaments . .193 224 

Nature of . , ^ . ^ ^^ 

. ^**** *"•« • • • . . Ibid. 

Seisin of .... ^ ^^ 

Dower of . ^ . . 321 
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[FREEHOLD (See Estates^ Seism.) 

Is estate in real property held bj free tenure for life or 

greater interest .... xvii 

Immobility^ and a sufficient legal indeterminate duration, in- 
dispensable qualities of freehold estate • • ibid. 
Estates of freehold either of inheritance, or not of inherit- 
ance • • . • • ibid. 
Freeholds of inheritance, different species of . • ibid* 
Not in dowress till after entry into lands assigned . 318 
All descending in fee simple are assets . , ^34 

GAVELKIND. 

An exception to the general rule of primogeniture in males 

of equal degree, descent being among all the sons equally 72 n. 
Customs of, need not be specially pleaded .162 

Etymology and signification of the word . .174 

Incidents to • . . . 176 n. 

Origin of the custom . . .177 

What places subject to custom . . 178 

Custom how pleaded .... ibid. 

All lands in Kent subject to custom . . . 179 

Bent issuing from lands in gavelkind follow the customary 

descent ..... 170,233 

8o a condition annexed to reversion of gavelkind lands . .180 
But not condition in gross .... ibid. 
But after entry by eldest son for breach of condition in 

gross, all the sons share with him . . . ibid. 

So a reversion descends according to custom . . ibid. 

So a use of . . • . . ibid. 

Tithes not subject to custom . . .161 

Lands belonging to dissolved monastery may be . ibid. 

Profits of fidr or market may be . . ibid. 

Estates tail subject to custom * . . . ibid. 

Estates pur outer vie . . . ibid. 

Peculiar descent in . * • . ibid. 

Cktstom of, divides estates among all the males . . ibid. 

King's eldest son takes alone • . . 181 n. 

Right of representation in . . . 182 

Females may take with males by representation . • ibid. 

Heirs in, are parceners by custom . • • ibid. 

Custom extends to collaterals, $emb. . • .183 

Opinions of Messrs. Butler, Peckham, and Preston, on this 

point • • ' . ^ » • ibid. 

Brothers of half-blood may inherit together « » 186 

Heir at common law takes, when by purchase • .187 

2C2 
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GAVELKIND— conHfinerf. 

Reason of this distinctioii • • .IS? 

Unless where cnstomarj heir expressly named • . ibiVL 

Tithes not subject to cnstom of . • .200 

Remainders and reversions descend according to cosiom - 24i 

Heir at law mnst enter for breach of condition annexed tOy 

but heir to the estate entitled after entry . .251 

Equity of redemption of, follows customary descent . 274 

Dower of, one moiety • • .318 

Curtesy of, without issue . . • .324 

Not subject to forfeiture on attainder . - 351 

GERMANI. 

Frfl/re* who aie . . • .115 b. 

GREEK.S. 

Law of, did not regard blood of first purchaser • .90 b. 

GUARDIAN. 

To consent to marriage of infants must be appointed by 

Court of Chancery . . • . 23i. 
May enter for infant heir, on descent cast during in&ncj, 

and need not be formally assigned for such purpose . 55 

Stranger entering on infant's lands, when considered as . 65, 6 

In socage, possession of, is possession of ward . . 57 

May be assigned to infant en ventre sa mere . . 287 b* 

Lease by guardian by nurture reserving rent to himself not 

disseisin to infant . . • • 293 

HALF-BLOOD (See Infant. ) 

Entry by, will cause /70«5emoyr*afrtf • • 55 
No impediment to daughters inheriting estate together as co- 
parceners • • • • .8 
Excluded from inheriting . . .114 
Reason of excluding ^ • . » .116 
No impediment to descent of Crown • • 1 17. 263 
Nor of estates tail • • • .117.158 
Presumption against . • . .117 
Brothers of, may succeed together in gavelkind • 185 

HEIR (See Debts, Devisey Sfc.) 

Who may be • • • • .14 

Meaning of word • . • . 14, 15 

Apparent and presumptive • • . • > . .16 

At common law, by statute, by custom . « ibid. 



INDEX. 389 

H E I R^^coniinued. 

Page 

Bastards cannot be, nor . • • . 16, 17 

Aliens^ nor * • • • .16,31 

Monsters, nor • « • .16,41 

Papists . . . • .16,4^ 

Idiots and lunatics may be • • .43 

Of Lnnatic may enter after descent cast . . ibid. 

May allege disability of ancestor for his own benefit . ibid. 

Taking any thing which might have vested in ancestor takes 

by descent • • • .51 

Seisin in law presumed in heir on death of ancestor . 53 

Presumed seisin of, rebutted by actual seisin of another . 53 n. 
Acquires seisin in deed on death, of ancestor by possession 

of lessee for years .... 53y 61 

Requires actual seisin to render him stock of descent . 54 
Has not complete ownership till actual entry . . 55 

Any act of dominion by, will amount to a seisin . « 58 

If deterred from making entry may make claim 59 

Has no right of entry on death of ancestor where estate on 

lease for lives • • . . .61 

But is entitled to the rent as incident to the reversion . ibid. 
It has been said by receipt of rent on lease for lives acquires 

seisin as well of rent as of reversion . . ibid. 

Acquires seisin on death of ancestor by possession of tenant 

by £/e|;i^, Statute Merchant, or Staple ' . . . 61 n. 

Lineal ancestor cannot be heir to purchaser . 62 

Brother of purchaser shall be, before father . . 63 

Uncle shall be heir in preference to parent . . 68 

Parent may succeed collaterally to son's estate as heir to 

one .who has taken the same collaterally from son, and ob* 

tained seisin • . . . ibid. 

And may also inherit children's property when collaterally 

related to them . • .69 

Worthiest of blood shall be hf ir . . .73 

Coparceners make but one heir • . .75 

Nearest relation not always • . * 84, 108 

Must be of blood of first purchaser . . .00 

Must be of the whole blood ' • . .114 

Need not be the nearest relative absolutely, but nearest of 

the whole blood • . • • .114 

Cannot take a fee-simple by that name, as purchasers . 132 

The word ^^ heirs'* necessary to creation of estates tail • 143 
And where a man and woman are mentioned in the gift, de- 
notes to whom same is given • . • 147,8 
Appearance of heir to copyholds to be admitted . 165 
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HEIR — continued. 

Forfeiture of copyholds by non-appearance of heir to bfe 

admitted, by special custom • • .165 

Title may be derived to copyholds through oae never ad- 
mitted ..... 1G5 
Lord not bound to admit heir on desomt • . 166 n. 

To surrenderee dying before admittance^ in by descent . 1 67 

Shall be terre-tenant, though refused mdmittanoe • ibid. 

Entitled to rent reserved on freehold lease as iocideni to re- 
version . « • 997 

Entitled to rent on leasehold for ycavs as incident to rever* 
sion, though not named in reservation • . S29 

Said not entitled to rent reserved to lessor only • ibid. 

May perform condition, though not named . . M6 

Entitled to descendible chattels as heic^ooms * « 256 

May claim assistance of personal estate of mortgagor to 
enable him to redeem • • • 276 

So also to complete contract of purchase • • 270 

But contract must have been bfaiding and title goods nor 
can heir waive any objections, and have contract completed 280 

Bound to complete contracts of sale made by his ancestor • 277 

When entiUed to writ De Venire Intpiciend^ . « 303 

Of devise to heir at law 

On lapsed devise estate descends to 

So on void devise, or executory devise 

So on devise to in&nt en venire sa mere 

Not to be disinherited by implicatioli 

Nor by uncertain title 

Favoured in equity 

Fraud ground for setting aside dcvive hf which heir dis- 
inherited ..... 312 

Has right to enquire title by which he is disinhecited • 312 n. 

Estate dcilscending ex parte matemd how rendered descend- 
ible to heirs general • • • .315 

Dowress holds of, by. fealty • • . 318 

Entry o!^ defeated by dower of wife • .310 

Assignment of dower by • . . ibid. 

Has no seisin till determination of estate by curtesy . 324 

Not bound by obligation of ancestor, unless expnisly named 325 

Reason of this doctrine • , « ibid. n. 

As to dobts of ancestor^ see Debit. 

Cannot raise charge of his own creating to supersede incnui- 
brances of ancestor • » . • 326 

Not personally liable to debts of ancestor, but must confess 
assets descended • . • • ibid. 
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HEIRS — continued. 

Pago 

PertfODftUjr liabte afUr alienation to flie vakie of the land • 329 

Person suing heir on bond of ancestor, need not shew ho«r he 
is heir . • . • 332 

Sat it must be shewn that heir was bound . • ibid. 

But heir suing must shew pedigree • • ibid. n. 

What are assets in the hands of • • 339 — 339 

Assets in hands of, are so by descent though devised to 
hira, unless different estate devised • •• 333, 4 

Whether heir being- creditor by boi^d or judgment, may 
not retain out of assets • • • 335 n. 

In what cases entitled to assistance of personal estaite to ex- 
onerate real from debts of ancestor . . 339 

H£I R-LOOMS (See Deedi.) 

Are corporeal hereditaments . • .13 

I>escentof . . • • 266 — ^260 

What are • . • . . 257 

Such chattels as cannot be taken away without daaaaging or 

dismembering freehold . . ^ . ibid* 

Term of years assigned to attend inheritance > ' . ibid. 

Deer in authorized park, conies, fish, game, trees, &c. '• ibid. 
Charters, title-deeds, &c. and other evidences of lands, de^ 

cend as heir-looms • • • • 258 

Other things distinct from land by special custom go to 

heir ..... ibid. 

Tomb-stones, monuments, pews in church, fiimitore, and 

household implements . • . • 259 

Jewels cannot be heir-looms except Crown jewels • ibid. 

Heir looms not devisable by w^ away from heir, though 

disposable by testator in his iife. . • 260 

HEREDITAMENT. 

Meaning of the word . • • .12 

Corporeal or incorporeal . . . ibid. 

Defined ..... 191 

HIGH TREASON. 

Forfeiture on attainder of ... 350 

IDIOTS. 

May inherit . . « S 43 

Incapacities of • « . • . • ibid* 

INCORPOREAL HEREDITAMENTS. 

Not subject to occupancy • . . xxi 



3M INDEX. 

INCOHPOREAL HEREDITAMENTS-^conlMiieiL 

Leases of for lives may l>e made under ttat. 5 Geo. 3* c» 17. 
by ecclesiastical persons . • . 

What are . . .13, 101 

Defined . « • • • 191 

Nature of • • • • 191 n. 

How they differ in descent from corporeal hereditaments « llKf 
No corporeal seisin of • • • 193 

Acquired by purchase are transmissible to h^rs of par- 
chaser . • • . . ibid. 
On descent of, seisin, or some equivalent, necessary to make 

ancestor • • • • . ibid. 

Corrodies and annuities are not • • . 194 

Advowsons ...» 195 

Tithes • . 1» 
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Commons 
Ways 

Offices 

Dignities 

Arms * 

Franchises 

Rents 

Other kinds of property similar to, though not dassed 

under . . . • . 234 

Rent cannot be reserved out of • . • 227 

Some subject to dower . . . 321 

INFANCY. 

MuUer puuni barred by descent cast during his .26 
Heir may plead infrncy in delay of action on debt of an* 

cestor • • • 330 

In what other cases heir may plead . • 330 n. 

Reason of allowing heir to plead • . . 331 

" Devisee cannot plead, in action on bond of devisor 332 

INFANT. 

Guardian may enter for, if descent cast during infancy . 5S 
Coparcener, possession of by guardian, will vest seisin in 

sister of hal&blood. . • . .57 

Not bound by custom of forfeiture of copyholds for non*ap« 
' pearance to be admitted . . • • 106 

En venire $a tnere may take legacy « • 286 n. 

Surrender to . . ibid. 

May have guardian assigned . ibid. 

Bstate limited to use of . • ibid* 
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INFANT— conltmMd 

Page 
En ventre $a mere Vouched in recovery • . 286, n. 

Maj be executor • • • ibid.' 

May take by distribation • . ibid. 

May take by devise . • 288, 9 

Such devise is executory • • 289 

By Stat. 10 and 11 W. 3. c. 16. all posthumous heirs or 

children to whom remainders are limited are to be con« 

sidered as if bom at determination of particular estate • 290, 1 

Possession of mother confers seisin on posthumous heir • 293 

Heir takes estate devised to infant en ven/r^ sa mere till the 

birth • . • . • 310 

INTENTION. 

Of settlor not to be drawn from recital in the deed of set- 
tlement ..... 238 n. 

INTRUSION. 

Nature of injury by . . • .341 

How it differs from abatement . . • 342 

JEWELS. 

Of crown, are. heir-looms . • • • 268 

JEWISH LAW. 

Admitted father to inherit to son before brothers . 63 

Cannot be argued from, as a general institution • . 66 n. 

Preferred males to females, in descent • . 70 

Gave eldest son a double portion of inheritance • 73 n. 

Right of representation by • . . 83 n. 

Did not regard the blood of the first purchaser • • 90 n. 

JOINT TENANCY. 

Entry or other seisin of one joint tenant extends to others 

who did not enter • . . .57 

DisUnguished from coparcenary • . .76 

Joint tenants .always take by purchase • • 76, 77 n. 

Joint tenancy may be of estate for life or years • . 77 

Difference between joint tenancy and tenancy in common • 77 n. 
Particular qualities of estate in joint tenancy . . ibid. 

Survivorship in • • • • • ibid. 

When title by, ceases by alienation of one of the tenants, it 

becomes tenancy in common • • . ibid. 

One may enter to be admitted to copyholds for all .166 
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JOINT TENANCY— con^ued 

PlfC 

How joint tenants present to advowson .197 

Estate in, not subject to cartesj • 323 

JURY. 

Questions nfaethr^to customs to be tried bj . .163, 171 

JUS REPRESENTATIONIS (See Represeniaiian.) 

KENT (See Gatelkmd.) 

Customs of, not part of gavelkind custom • 176 n. 

Subject to custom of gavelkind 178 

KINDRED. 

Several classes of, enumerated . . 124 n. 

KING (See Dignities.) 

Entitled to property of alien • . • 31, 33 

Customs subject to prerogatiye of • • . 181 n. 

Eldest son of, takes estate in gavelkind alone . ibid. 

Holds bis kingdom by descent . .261 

In law never dies • • . . 362 

Must be a Protestant • • • . 365 

In his regal capacity cannot be a minor • . 366 

Lands of king purchased before accession pass by letters 

patent only, and without livery • . . ibid. 

Grants of such lands not affected by nonage and the like . ibid. 
All lands whereof king seised jure corona attend on crown* ibid. 
If king purchase lands to him and his heirs, he is seised 

thereof jure corona .... 367 
King can take nothing in his natural capadty except in 

right of his duchy, or an estate tail by statute De Donk . ibid. 

LAND. 

Meaning of the word . . • .10 

Directed to be sold considered in equity as personal estate . 284 
But not for benefit of next of kin in preference to heir . ibid. 

LAPSED DEVISE (See Devise.) 

LEASE. 

To alien merchant of house for habitation • . 31 n. 

Where estate on, possession of lessee on death of ancestor 

gives actual seisin to heir . . . 53, 61 

When estate on lease for lives, freehold being in lessee, the 

heir has no right .of entry on death of ancestor 61 



INDEX. S9S 

LEASE— coitltfiued 

Page 
Receipt of rent by heir on ancestor's death, in respect of 

freehold lease, it is said, gives seisin of reversion as well 

as of rent SedqwBre • • . • 61,228 

By granting lease, heir may acquire seisin . .61 

May be granted by heir before entry by him where his pre- 
sumptive seisin not rebutted by actual seisin in another • 62 

Feudal possession of lands granted on lease is always in the 
freeholder, and lessee is but his bailiff • . ibid. 

Possession under, not properly possession of land but of term 
therein • • • • • ibid. 

Reversion on lease for lives made by son, cannot be taken 
by parent as collateral heir to one who has taken col- 
laterally from son, and died during the lease • . 60 

By tenant in tail, how to be made . • • 154 n. 

By guardian by nUrture reserving rent to himself not dis- 
seisin to infant • • • « 203 

Dower defeated by lease from heir to dowress • • 320 

LEGACY. 

To child en ventre fa mere . • • 287 n. 

LEGAL ESTATE (See Trust Estaies.) 

Is in surrenderor of copyholds till admittance of surrenderee, 

and will descend to his heir • • .168 

Devisee of an unadmitted devisee does not acquire, by being 

admitted • • • . • ibid. 

And equitable, both being in same person, legal course of 

descent prevails . • . • 270 

Reason of this rule . • . 272 

LEGITIMACY (See Bastards.) 

What persons are, and the several requisites • • 18 

Persons must be bom in wedlock . • .10 

But need not be begotten also . . .20 

Presumption of access of husband in favour of • . 21, 24 

LIFE ESTATE (See Divorce.) 

Grants t6 a man and his ^ issue of his body,'* or ^^ his seed," 
his ^* children," or ^ offspring,'" are only estates for life. 143 n. 

Limitation to man and woman unmarried, and heirs of their 
two bodies, gives only life estate, if their marriage would 
be illegal . ... '• . 147 

LONDON. 

Shrievalty oij held in fee by mayor and citixens of • 207 n. 

3 
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LIMITATION. 

Where " heirs*' operates as a word of / .' - - 5 

Bj ancestor to his heir, in by descent . ' . 9, 10 

To a man and his wife, and Che heirs of their two bodies, 

after a divorce, gives them estates for life . • 23 n. 

To « heirs of A^ and " next of blood of A.*' . 108 n. 1U9 n. 
To << nearest heirs of the blood of the children'* of devisor. 108 n. 
To a man and his <^ issue of his body," his ^ seed) children, 

or offspring" . . . • • 143 n. 

To " A. and his heirs male or female" . • 144 n- 

* To " A. and the heirs of the body of his father," who is 

dead, estate tail • . • • 148 

Would have been a fee if to << his heirs," &c sembk . 149 

Of lands at common law to customary heir, in Borough 

English, whether good • . • . 187 

LINEAL ASCENT. 

Exclusion of, as vindicated by Blackstone • . 64, 5, 6 

Admitted by civil law . . . 60 n. 

Propriety of its exclusion from our law of succession con- 
sidered . • • • • ibid. 

Its exclusion does not prevent parents from taking coU 
laterally from one who had taken collaterally from son . 68 

Nor from inheriting the property of their children, if they 
can deduce a title by collateral medium • • 69 

Rule for exclusion of, does not alFtct estates tail . 155 

LINEAL DESCENT. 

Nature and reason of . • • .47 

Universal rule of all nations . . . 47, 8 

Preference of males to females in . . .70 

LINES OF DESCENT. 

Descending, collateral, ascending . . . 46, 7 

LIVERY OF SEISIN {^Seuin^ Feoffment^ King.) 

Necessary on feoffment • • • • 50 

In deed or in law • • - . . 50n. 

Not needed since the decline of the feudal system . 54 n. 

MALES. 

Preferred to females in lineal descent . . .70 

So in collateral . • . . 97, 122 

, Stocks preferred in collateral descent • ., 122 

Ji'his preference is infinite through all successions . 125 
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MALES — continued. 

Page 

Heirs ex parte patemA strcceed, and the maternal heirs not 

until all on father's side extinct • . • 123 

Not though the heir on father's side be ever so remote, and 

maternal heir yerj near . . • . ' ' • ibid. 

' Reason why male stocks are preferred 

Estates tail male £eneral> . , 

* > nature of • 

special ) 
Preference of males in descent of estates tail 
Except in estates tail female 
Title to estates tail male must in descent be 

through males onlj 
Take together bj custom of gavelkind 
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. 149 

. 150 

• ibid, 
conveyed 

. 157 

. 181 



MANOR (See Custom^ Copt/holdsy Admittance^ Surrender. 

Lying in more than one county, requires to obtain seisin that 
entry be made in each county • . • 560 

Lord of, bound to admit surrenderee, but not an heir on de- 
scent . . • • . 166 n. 

Lord, trustee, and instrument of custom for purpose of ad- 
mittance • . • • • 167 

Admittance by person pretending to be lord of, good • 167 n. 

Refusal by steward to admit heir on grounds of absence of 
lord, dispenses with his attendance at lord's court, and 
he may maintain ejectment • • .167 

Court roll evidence of descent within • .171 

Customary also good evidence, though not signed • ibid.' 

Custom of one, not extended by analogy of custom of other 
manors • • • • • 173 

Seisin of, is seisin of advowson appendant • . 196 n. 

Advowson appendant becomes in gross by severance from, 
on partition • . • • • 197n. 

Estates created by lord of, not avoided by determination of 
his estate • • . . . 251 n« 

MARKET. 

Profits of, subject to custom of gavelkind • • 181 

MARRIAGE. 

Of bastard infants, consent to • • • 17, 18 

Necessary to make children legitimate • • 19, 23 
Son of subsequent marriage preferred to daughter of first • 71 

Necessary to entitle wife to dower . . • 316 n. 

But cannot be ^avoided after husband's death . • . . • ibid. 

So in case of curtesy • • • . 322 n. 
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MATERNAL HEIRS (Se9 Ex parte Maiemi.) 

Collateralfl on mother's side nerer Mksitfted till aU oa fatliec^s 
side are extinct 

MAXIMS. 

Nemo est haret vioemiis 
Mqiu9 mm abolendm est • 

MERGER. 

Nature of 

Estates tail not subject to . 

Of estate tail after possibility in a fee 

What estate may merge 
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. 154 n. 

154 
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MESNE PROFITS. 

In what cases posthumous children entitled to . . 294 

MILITARY TENURES. 

All lands held under, were descendible to eldest male . 7S 
Primogeniture anciently confined to military tenures, and 
honorary feuds . . .74 

MONET CONSIDERED AS LAND (See Equity.) 

Money agreed, or directed to be laid out in land is in equity 

descendible . . . . .281 

Not considered as personal assets • . ^tSi 

Is subject to curtesy of husband • . . ibid. 

Devisable as land • • • . %83 

Will not pass as money by general bequest to legatee . ibid. 

Not so considered for benefit of persons not the object of 

the disposition .... ibid. 

Nor if the purpose of the direction fails . . %4 

So land to be sold is personal estate . . ibid. 

Seisin not necessary to entitle husband to curtesy of: but 

quare on descent .... 385 

MONSTER (See Heirs.) ' 

Not inheritable . . .41 

Not a child to make a curtesy • .42 

MORTGAGE (See CondUions, Equity of Redemption.) 

By Popish heir redeemable by next Protestant . ,^43 n. 

Heir of mortgagor may pay mortgage mimey, though not 

named ..... 246 

Payment of money by stranger, and acceptance by nort* 

gagee, good satisfaction of mortgage iebt . 250 
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MOKTGAGE— continued. 

Pafe 
Mortgaged entitled to benefit of terms assigned to attend . 255 
Estate is absolutely forfeited at law bj non-payment of 

mortgage monej on day appointed ibr that purpose • 372 
Heir entitled to assistance of personal estate of mortgagor to 

redeem • • . • . 276 

So also a devisee • . •' • ^7 n. 

Estate mortgaged not subject to dolrer of wife of mortgagee 321 

MOTHER (See Ex parte Matem&y First Purchaser^ Son.) 

Possession of, will confer seisin on posthumous heir • 293 

MULIER PUISNE (See Bastards.) 

Who is . . . , .25 

As to birth of posthumous children in. descent between 

bastard and mulier ... • . 287 

NAME. 

Grant to another of simame by king's'^ licence • . 224 

NATURALIZATION. 

Of aliens and its effect • • • .38 

Can only be by act of parliament • • • ibid. 

Has same effect as being bom natural bom subject • ibid. 

Cannot be for life only or in tail, but must be absolutely • 39 

OCCUPANCY (See Estates pur aufer vie.) . 

One of the modes by which an estate may be acquired by 

purchase . • • • • xk 

How it arises • . « • • xxi 

General or special • • * • • ibid. 

General, now extinct by 29 Car* 2. c. 3., and 14 Geo. 2. c. 20. ibid. ' 
Special, nature of • • • • ibid. 

Special occupant does not take by descent • • ibid. 

Incorporeal hereditaments, not subject to occupancy • ibid. 

Right of property gained hjy naturally confined to occu- 
pant's life • • . • .64 
According to custom of gavelkind • • • 181 

OFFICES. 

Are incorporeal hereditaments . • .193 

Nature of . . • . . 207 

M'^hat, are real property . • • . ibid. 

What offices descend • * . . ibid. 

In fee, though so called, are not so strictly • . 208 

Descend only to Kneal descendants of grantee • • ibid. 

Some are entailable . • • • ibid 




PAPISTS. 

Caimot purdiase lands or take by descent • • 42 

Disabilitj of Papists does not impede descent • . ibid* 

, Mortgage bj Popisb heir redeemable hj next Protestant 
heir . • • « • 43o. 
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OFFICES^conltnifed 

^« 

Descending in coparcenary, deputy appointed to exercise • 909 

Seisin, how obtained • • • • ibid- 

Implied conditi<m on grant to execnte properly . • 245 

Dower of • • • • • 381 

OPINIONS. 

Of Messrs. Batler, Peckham, and Preston, whether custom 

of gayelkind extends to collaterals . . • 183 

Of Mr. Feame as to devise to heir and another as tenants 

* 

in common, whether heir takes by descent • • 309 

OUSTER. 

Nature of 
Several seecies of 
Abatement 
Intrusion 

Disseisin VSee these Titles 

Discontinuance^ 
Deforcement 
Injury same nearly in all, and how they differ 
Effect of ouster • • • 

Seisin is in disseisor . • • 

Disseisee has only a right • • 

In abatement, intrusion, or deforcement, person ousted must 

enter to become stock of descent • • • 349 

On disseisin or discontinuance, claim must be made to per- 
son ousted as last seised • . . • ibid. 
By estate of person ousted turned to right of possessimi • ibid. 
On his death, right is twofold, actual in the disseisee, ap- 
parent In disseisor . • • • ilnd. 

OWELTY (See Coparcenary.) 

Rent for, sometimes granted on partition of estate in co- 
parcenary . • • • • 79 , 
'Shall issue out of grantor's share, and go in coparcenary • ibid. I 
Is a rent charge • • . • , 233 I 
Descends in same manner as the seisin of grantee . ibid. 
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PARENTS. 

May succeed to child's estate, if the^p" deduce a title hj vay 
collateral medium , . « t 09 

PARTITION (See Coparcenary.) 

If possession in estate held in coparcenary severed by par« 

. tition, it becomes tenancy in severalty . 78 

Rent sometimes granted on partition by one coparcener to 

another, called rent for owelty • • .79 

Such a rent shall issue out of grantor's share, and go in co- 
parcenary • . . • • ibid. 233 
Bond for payment of annual suQi on, goes to executors, and 
not to heir ..... ibid. 

r 

PASTURE. 

Common of . • • W% 

PER AND POST. 

Claims in, distinguished . • « • VTS p, 

PERSONAL ESTATE (See Debts.) 

Nature of . • • xvi 

Limitation of, as estates tail • . • 150n. 153||. 

Heir entitled to assistance of, to enable him to redeem mort-* 

gage ..... S70 

And devisee also . . • , 276 n. 

So also to pay purchase money of estate contracted for • 279 
But contract must have been binding, and title good . 280 

Land directed to be sold, is considered as, in eqiiity . 284. 

Husband entitled to wife's , . . • 917 

Heir entitled to assistance of, to exonerate real from debt« 

of ancestor . . • , . 339 

Testator may however exonerate from same • 340 

But not exempted by devise of real for payment of debts . ibid . 
Xor will bequest of, discharge it • , . ibi4» 

PISCARY. 

Common of , , i , fQ/^ 

POSSESSIO FRATRIS (See Sei$in.) 

How caused • . .56 

May be by entry of half«bh>od . • . ibid, 

2D 
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PRESENTMENT— «mltJ«ii«d- 

Heir not compellable to come to be admitted to eopybolds 
till after preseotmeiit, aiid proclamatioos . . 10 

PRESUMPTION. 

Of access of husband in favour of legitimacy of children • 91, 9i 

PRIMOGENITURE. 

Takes place among males in equal degree . . 71 

Except in gavelkind, borotigh English, and other local 

customs • . . • ... TSi. 

Introduced b J William the Conqueror . 71 

Its origin from honorary feuds . • . ibid. 

Feudal reasons in favour of . . ibid. 

Anciently confined to military and honorary fends . 74 

Now universal, exceptin lands pursuing course of customary 

descent ..... ibii 

Reasons in favour of, do not apply to females 71 

Takes place among females in succession to Crown 80 

On descent among collaterab . flf 

Introduced with military tenures . . 72, 177 

In descent of dignities . .214 

PROPERTY. 

Real or personal . .it 

Right of .145 

PROXIMITY (See Consanguinity.) 
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PURCHASE (See Contracts^ Descent, First P^chaser.) 
Acquisition of estate by, defined 
Different modes of acquiring estate by 
Title by 

Remainder to ^^ right heirs of A." 
• Words of . 

Seisin on 
On jpurchase of any kind of property the same is fixed in the 

purchaser so as to make him the stock of descent 51 

Father will take. by purchase, in case of remainder to son's 

nearest of blood . 66 a. 

Fee simple cannot be limited by a man to his heirs so as to 

take by . . .132 

Estate gained by, bjr conveyance and reconveyance ^ . 135 
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PURCHASE — continued. 

Pag* 

Heir special to take hj% mast be heir general also . V56 n. 

Heir at connnon law will take gavelkind where word ^^ heir'* 

is word of . . .187 

Reason of this distinction . . . • ibid. 

Rent reserved on feoffment in fee of lands descending ex 
parte matemA is new purchase, and goes to paternal 
heirs . - . • • ^32 

Posthamoas child taking by, entitled to mesne profits . 390 

PURCHASER (See Fir$t Purchaser ) 

. Not liable for acts of ancestor . . .4 

How a roan may make himself a purchaser having acquired 

his estate by descent • • • • 193 

Incorporeal hereditaments go to heirs of . .193 

On death of before completion of purchase, equitable estate 

of, descends .... 377 

REAL PROPERTY. 

Nature of . . . • zt 

Different modes of acquiring • • xix 

RECITAL. 

In deed not admitted to prove intention of settlor • 338 n. 

RECORD 

Nature of debt of ... • 334 

RECOVERY. 

Death before execution of, heir in by descent . .51 

Nature of execution of . . • 63 n. 

Estate tail barred by, unless reversion in the Crown . 153 n. 

Power to suffer by tenant in tail cannot be restrained • ibid* 

Child en ventre $a mere vouched in J . 387 n. 

Effect of, in turning descent ex parte matemd . .314 

Old use results unless others declared . • ibid. 

REFERENCE 

Estate-tail may be created by reference to some former li- 
mitation . • • « 143 n. 



RELIEF. 

Paid by heir on renewal of feud to him on death of ancestor 91 n« 
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RELIGION. 

Entry into, bj bastard eign^ wiU bar tli» Miliar jkvJBm^ 

26 B. 

REMAINDER (See Rent^ Reversion.) 

When limited to heirs of person who takes no estate hfan- 

self, heir takes neither hj descent nor purchase . ix 

To right heirs of A. estate by purchase to the heirs 4 

To heirs of the body of A. neither descent nor purcbaae . 4 a. 
There can be no actual seisin of . 53^4 

Seisin of, signification of term . 54& 

Possession of particular tenant extends to him ia renaindcr . ibid. 
In case of remainder limited to son's neoreit of blood fa- 
ther wiH take by purchase • C6 n. 68 a- 
Limited to heirs of grantor . ISSa. i 
Definition of . . 23S 
Vested or contingent 

Vested, defined . i 

Contingent, defined .... 236 

How vested and contingent remainders distinguished . ibid. 

Distinguished from reversions • . . 237 

Descendible ..... 238 

After estate less than freehold descends as estate in p<isiies- 

sion. . . • • « ibid. 

Can be no seisin of ... 239, 24S 

Title to must be made to purchaser or first grantee of . ibid. 
Table of Descent of . .240 

Of gavelkind or borough English descends according to 

custom • . . . . 242 

Effect of fine on remainder in fee after estate tail . 311 

' After estate for years subject to dower, but not after free- 
hold . . . SJl 
' On freehold not subject to curtesy . . . 323 
After estate for years, present assets . 336 
But not if after freehold • . ibid. 
After estate tail not assets till it vests in possesrion . ibid. 
Whether liable to debts of interraediale reroaindemaii 

Is liable to their judgments, statutes, and recognixanon 

RENEWAL. 

Of lease is a purchase, and alters the descent . ^ 134 
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jtENT. 

Receipt of, b J heir will amount to an entry . .61 

Heir is entitled to, on death of ancestor where estate on 

lesis^ for lives as incident to reversiori • . ibid. 

Receipt of this, it is said, gives seisin of reversion as well as 

of reni^ Sed qtiofre . . .61,228 

Seisin of, on a freehold will not amount to seisin of 

laAd . ' . . ibid. 

And will not make a possessio fratris^ unless elder son live 

to receive rent after determination of lease • . ibid. n. 

Cannot be inherited b/ parent from oii^ wh6 has taken col- 
laterally from son, unless seisin has been acquired by in- 
termediate heir . . .68 
For owelty sometimes granted on partition of estate rn co- 
parcenary . . . . . '79 
Such rent issues out of grantor's share, and shall go in co* 

parcenary . . . . ibid. 

Reserved on feoffment in fee of estate ex parU tnaiernA 

will go to heirs on father's side . . .133, 232 

Issuing out of gavelkind follows customary descent • 179 

Nature of . . . .191 n. 230 

Is an incorporeal hereditament . . .193 

Several kinds of .... 225 

Derivation and definition of the word . ibid. n. 

Rent-service ..... ibid. 
Rent-charge ..... 226 

Rent-seek . . . . . ibid. 

Qualities of a rent .... 227 

Must issue yearly . . . ibid. 

Out of lands and corporeal tenements . . ibid. 

Descent of rents reserved on leases for lives . . 227 

Seisin by receipt of . • . 228 

Is a separate inheritance . . ibid. 

Does not give seisin of reversion . . ibid* 

But descends as the reversion . . ibid. 

Descent of rents reserved on leases for years • . ibid. 

Annexed to the reversion . . ibid. 

No seisin required . . . ibid. 

Descends to heir, though not named 229 

Distinction between general reservation and re- 
servation to lessor only . ibid. 
Said that the rent shall not be continued to heir 
after death of lessor • • ibid. 
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RENT-^on/titiftfd. 

Descent of reots reserved on leases for 

This doctrine questioned 
Reserved bj tenant in tail male follows the en- 
tail .... 
Reserved out of estate . ex parte maiemi fol- 
lows reversion of the estate . ibid. 
Bat if reserved on feofTment in fee goes to pa- 
ternal heirs .... ibid. 
Reserved out of gavelkind or borough English 
foUows the ciistoinar J reversion . . U^ 3 
Condition for re-entry on non-payment of M5 
Dower of .... . 321 
Curtesy of • 3U 

RENT-CHARGE. 

Nature of . - 1^ 9M 

Out of gavelkind lands descend according to cutom 

179, 333 
Descends as separate inheritance . U3 

Rent granted for owelty of partition is a rent charge . ibid« 

Such rent descends as the seisin of the grantee . . ibid« 

As to seisin of . . • • ibid. 

R£PRESENTATION. 

. Ri^htof . .81 

Nature of . . . ibid. 

When established. .82 

Worthiness of blood of ancestors conveyed to descendants 

by > • • • 84 

Is unlimited • • . . . 84,87 

Female by, excludes male, as daughter of eldest son excludes 

the younger son . .84 

Amongst females and their descendants . 85,0 

Reason of . • . 85. 08 o. 

Among collaterals » .98 

Next by, shall inherit before nearer heir in his own right 

108 
Of estates tail takes place .... 158 
In descent of copyholds .... 168 
Applies to gavelkind property . 182 

Females may take gavelktnds with males by . ibid. 

Takes place in borough English • . ibid. 
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HEPRESENTATION—con^Miiied. 

In descent of Crown .... 363 

RESERVATION- 

As to reservation of rent in lease for years ttO 

Examination of the question whether rent reserved to lessor 
only shall be continued to heir . • ibid. 

RESULTING. 

Use or trusty is the old estate . . .13^ 

Use on fine or recovery . ... .314 

REVERSION. 

Seisin of^ signification of term . » .54 
There can be no actual seisin of • . , 53^ 4 n. 
Possession of particular tenant extends to him in rever- 
sion • . • ^. 54 

* 

Seisin of, it has been said, may be acquired by receipt by 
heir on death of ancestor of rent on lease for lives. $Sed 
qtuere . . . ... 61, 238 

On lease for life made by son cannot be taken by father 
as collateral heir to one who has succeeded collaterally 
to son, and died before lease determined . 60 

Nature of . . 133, 3 

Estate limited to right heirs of grantor is the old estate and 
. reversion . • . 133,4 

Of gavelkinds follows customary descent . .180 

So of borough English . . . ibid. 

Heir entitled to rent reserved on freehold lease as inci- 
dent to ..... 337 

Seisin of rent on freehold lease does not give seisin of . 338 
Rent on leasehold for years gives seisin of, and descends 

with • • . . • ibid. 

Rent follows, and is incident to . . 330, 333 

Definition of . . . . : 336 

All reversions are vested .... ibid. 

Distinguished from remainders . 337 

Still continues such though granted over . 338 

Descendible ..... ibid. 

After estates less than freehold descends as in possession . ibid. 
There can be no seisin of • . 330. 343 

Title to must be made oat to settlor or. first grantee of 343 
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REVERSION— «ofi<tiitied 

Of gaTelkind or borough English descends acoofdiiig to 

custom •.'..• MH 

Gnmtee or assignee o^ oonld not formerlj take advantage 

of conditions, but may now . • . * t4g 

Effect of fine or recovery on reversion in fee after estate 

tail . . • • • S15 

Of heir afier estate in dower . 319 

After estate for years subject to dower : bat not, if after 

freehold S%1 

On freehoM not subject to curtesy 333 

After estate for year, is present assets • 336 

But not if after freehold . ibid. 

After estate tail not assets till it vests in possession . rbii. 

Whetherliabletodebtsofinterasedhitohein . 3S0 — 338 

Is liable to their judgments, stitotes^ and recognisances . 338 

RIGHT. 

Of property ga&ed By occupatfty, mtturally eotadoed fd ot* 

cupant's fife • • . .64 

Of disseisee of borough English lands descends according 

to custom ..... 100 

OT possession or pi^perty . 253 

How they arise • . ibid- 

Descendible' .... ibid. 

To bring writ of error to revetse recovery - ibid. 

Without any estate, not assets till reduced iikto ^ostfes* 

sion .... 835 

Of possession (see Possession) 
Of property (see Fropeftty.) 
Of representation (see RepresentaUon.) 
Of way (see F^a^i.) 
Of disseisee descendible .... 348 

ROMAN LAW. 

Excluded- monsters from inheriting^ . .41 
Admitted parents to inherit esftaie Of cluld on ftulore-of lineal 

descendants .03 

Admitted- brothers and sisters to succeed together to> iih^ 

rittifee • .70 

Right of representation by . 83 n. 

^id not re^wd blood of first purchilier . 90 n. 



RULE. 

That lineal ancestor shall not inherit estate fram par- 
chaser • . • . ast 

This tvAb peculiar to English law^ and those deriyed from 

same origin . . . .63 

This rule of descent Tindlcated . . 64, 5 

All rules of succession to estates mere positive enact- 

ments • . • • • ibid. 

That parents shall not. immediately inherit their children's 
estates grounded on substantial reasons when originallj 
introduced • • • . ibid. 

This II aa an express rule of the feudal law • • 65 

Parent was not prevented by this rule from making himself 
collateral heir to one who had taken collatarallj from 
aon • • • • .68 

Of potsessio fratrii • . .118 

In equity, of considering things agreedoc dijoectedto be done 
as actually performed .. • . S77 

SEISIN. 

Nature of . . . ^ • 48, 

Necessary to make an ancestor . » .48 

Ia deed op in kw . .40 

On purchase . • . . • ibid. 

Livery of^ on feoffment . » • ibid. 

Conveyance under statnte of Use*, give* imme- 
diate . . • . .50 
In devisee before entry . • .51 
None of incorporeal hereditaments, but. thery are im- 
mediately fixed in purchaser . . ibid. 
Nor of reversions or remainders. . ibid. 
Ancestor may transmit to heir without seisin in some 
cases, as of fine or recovery,p or on death of an- 
cestor before execution- . . . ibid. 
Entry by one party, to exchange^ vests seisin in 

both . . . 5S 

None required of equitable estatea- . . ibid* 

Need not be proved of ancestor taking by pur- 
chase . . . • .53 
On Descent. 

In . law presumed tO' be in heir, immediately, oir 

death of ancesjton » . . 53, 4 

Such presumption of, rebutted hyt actual seiiioiin 

another « • 53 n* 
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SEISIN— con<Mt«e</. 
On Descent 

In deed, acquired by heir on death of ancestor^ 
where estate on lease by possession of lessee 

53, »9 

Refers onlj to present actnal possession of pre- 
mises .... ibid. 

Indeed, in case of remainder or reversion, is in 
the particular tenant of freehold . . 53 n. 

Of particular tenant extends to those in remainder or 
reversion » . . .54 

Actnal, cannot be of a remainder or reversion . 54 n. 

Confusion created by different meanings attached to 
the term . • .54 

Actual, necessary on death of ancestor to make heir 
stock of descent • . . ibid. 

Actual, usual modes of acquiring • 55 

Actual, may be acquired by entry of younger bro- 
ther . . .56 

May be acquired by attorney • . .57 

May be acquired by ward before entry by possession 
of guardian in socage . ibid. 

Of one coparcener will communicate seisin to the 
other who did not enter . . ibid. 

So of joint tenant and tenant in common . ibid. n. 

Whatentry will amount to seisin . , 5S 

Of lands in same county may be by entry into any 
part in the name of the whole - . . 59 

Of lands in different counties, must be by entry in 
each county . . . i^j^. 

Of manor lying in two counties, by separate entry 
in each county .... ibid. 

Of reversion, it has been said, may be acquired by 
heir on death of ancestor on receipt of rent on 
lease for lives. Sed qucpre . . 61.238 

Acquired by heir on ancestor's death by possession of 
tenant for years, tenant by elegit, statute merchant or 

'**P^*^ • • • . 61 andn. 

May be acquired by heir, by granting lease for years or at 

will and entry of lessee , • . ,61 

In law, or presumptive seisin in heir where not defeated by 

actnal seisin in another, will enable heir to grant leases 

before entry by himself . .63 
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SEISIN — continued. 

Can be in no one bat the freeholder, lessee being considered 

but as his bailiff . . . -6^ 

Of copyholds acquired hj possession of tenant under copy 

of court roll . . . . ibid. 

If acquired by uncle who had succeeded to nephew's es- 
tate, father would take child's estate as heir to the 
uncle . • . . ^ 68 

But where seisin cannot be obtained by intermediate heir, 

father can never succeed to son's estate . . Ibid. 

To cause Si possessio fratrit . .118 

Maxim seisina facii stipitem does not apply to estates 

tail . • • . ' . 155 

No corporeal seisin of incorporeal hereditaments . 19S 

Seisin or some equivalent necessary to descent of incorpo« 

real hereditaments . . . * , ibid. 

In law of advowson on descent will not make an- 
cestor • . . . .105 
Of manor gives seisin of advowson appendant .. 196 n. 
Of tithes . • . . . 300 
Of commons . • . • %3 
Of appurtenance does not confer seisin of principal . 204 
Of offices, how obtained . . 209 
Does not affect descent of dignities . . , . 317 
Of rent on freehold lease does not. give seisin of rever- 
sion . . . ' . • . 228 
None required of rent reserved on lease for years > • 229 
Cannot be of powers . . . • 253 
Of equity of redemption . . • . 274 
^ Of money to be laid out in land . • . 284 
' Of posthumous heir by mother . .. • 293 
• To entitle wife to dower - . . 316 n. 
Of heir defeated by dower . . 319 
• Unless dowress holds by any other title . . ibid. 
To entitle husband to curtesy . . • 322n. 
No seisin of heir after estate by curtesy . 324 
Is in disseisor after injury by ouster . • 348 

SEIZURE. 

By lord of copyholds on non-appearance of heir . . • 166 

SHELLEY'S CASE 

. Rule in, stated . • 
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SHELLEY'S CASE— eotilmtitfi/. 

Requisites to bring an estate witbin the rule 7 

Estate of freehold .... itnd. 

Either by Limitation • . ibid. 

Resulting nse, or • . ibid. 

Implication . ibid. 

Estate of ancestor may be determinable in Us lifetime if 
the estate to the heirs vests in him as a contingent re- 
mainder . . • . ibid. 

Limitation to heirs most be in same coOrTeyaace as that to 
ancestor • . • . . 7, 8 

The two estates must be both either le^ or equitable 8 

Limitation to heirs mast be confined to those of the ancestor 
taking a particular estate . ibid. 

Need not be immediate • • • . ibid. 

Must be to the <^ heirs'* by that name • 

SOCAGE. 

Fees anciently partible amongst mate children . 74 

But afterwards fell into right of succession by primogeni- 
ture . • • . • ibid. 



SONS (See Daughlertj First Purtkaser.) 

AD tdLe together in ganreUdnd 181 

Youngest only takes in borough English 188 

SPECIAL. 

Estates taO . . .146 

Heir takes by descent • .156 

Heir to take by purchase must be heir general alio . 146 n. 

Heir excludes general in estates tail special .157 

Contract debts. . , . 3^ 

STATUTES. 

De Donis 25 n. 140 

Of Uses . . 50 n. 

Of Westminster, why so called . 140 n. 

Si Hen. 8. c t4. how occasioned . 248 n. 

10 and 11 W. 3. c. 16., proyiding that posthumous issue 
and children en venire $a mere shall take as if aedtaBy 
bom •*.... 290 



INDSX. 41 # 

STEWARD. 

Admittance bj fu^rson fippe«ri«g tQ i>9, tlwni^ «oi lOi is 
good . • • . . 16T 

Refusal by, to admit heir aflwr f eimrey oo ground of absence 
of lord, dispenses with his attendauce at lord's eo«rt, ajBid 
he may bring ejectment . . • 167} 8 

STOCK OF DESCENT (See Purchat^y SeMn.) 

Person becomes o« purchase • .61 

Actual seisin necessary to make him become, on des- 
cent » • • • M 
No seisin requived in estates tail, the title to which 
must always be deduced from the iirst pufchaaer 
only . fc . • • 15ft 

STRANGER. 

Cannot perform condition • • • • 250 

SUCCESSION (See Iku^^i.) 

Ail rules of in respect to eaM«A 9efe positive enaet- 

ments •••>•• 04 

In itirpes or in capita • • .85 

SURRENDER. 

Lord bound to admit surrenderee S • Itftf n. 

Heir of surrenderor dying before admittance pf surrenderee 
takes estate by descent • • .168 

May be to infant en ventre sa mere . • 168 n., 487 n. 

Custom of descent to youngest son applies before ad- 
mittance of surrender^?, unless " dying seised" re- 
quired • • • ^'^ 



TABiE, 

Of Consapguinity . . . • Iw 

Of d^went kvm ^ P^wbwjr WWWg hi^ descendanto, ex- 

pluj^ed • • • • * ^^^ 
Of descent among the stocks of ik^ paternal and maternal 

aB<Qei9t9r» -. • • • Jju\ 

Oi desceitf q( ^Wo in f^Wftder . • **0 



TAIL-ESTATES (See Attainder.) 

Descent cast from bastard ^^^ does sot barmuA'er in the 

case of • • . 95 n. 



41tf INDEX. 

TAIL-ESTATES— <:o»/mtfcd. 

Limitation over oo failure of heirs of bastard after deriae 

to him and his heirs, is a fee-tail 

Do not go to collaterals of donee . * 05 

Origin of . . • . . 13G 

Derivation of the word ^* tail" . . 137n. 

Statute De DonU^ origin of . .140 

Donor has reversion in fee after . .' . 141 

Not introduced but estabbhed bj statute De Dom$ 

141 and b. 

Several species of, and how created • 141E 

General nature of > . . - . 14^ 

By what words created • 143, 4 lu 

. The word ^^ heirs" necessary to creation of • . 143 n. 

As to the words ^< of his body" . ibid. 

May be created by reference to preceding limita-- 

tion • . • . • ibid. 
Words of creation in devises • 144 a. 
Construction of limitations with reference to . ibid. 
As to the word ^^ begotten" • . . 145 n. 
Special, nature of ... . 146 
Why so called . • • . ibid. 
May be^ limited to heirs of the body of a dead per- 
son • . • , » 148 

'Male general 

Special _ ^, 

« I ^ I >Natttre of ... • 140 

Female general ^ 

' Special 

What may be entailed « • . .150 

^ ^^ Tenements" the only word in the sta- 
tute • 159 
Inheritances not relating to land, can- 
not be entailed, such limitations are 
' fees conditional , . 150d» 
Copyholds by special custom may . 150^ L 
Must be real estate and of inherit- 
ance . . . .151 
Limitation of estates pur outer xncy 
terms of years, and personal estate as 
estates tail . . . 153 n. 
Incidents to • • • . 153 
Subject to waste . . . ibid, 
Dower . .ibid.SM 
Curtesy . . \ ibid. 353 
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nr AIL-ESTATES— continued. 
Incidents to 

May be barred by fine, recovery or war- 
ranty 
So by appointment to charitable use 
Forfeitable for high treason * 

May be leased . • 

Subject to Crown debts 

Bankruptcy • 

Not subject to merger 
Descent of, performam doni . • 

Descend as a feudum novum 
Donee in tail is first purchaser 
Only his lineal descendants can succeed 
Maxim seisina facit stipitem does not apply to 
Title to, must be deduced from donee of 
Rule for exclusion of lineal ancestors not applicable to 
Males preferred to females in descent of, unless it be entail 

female . . • . 

Primogeniture in descent of . • 

Coparcenary of . . • 

Right of representation 
Male must be conveyed entirely through males 
And female through females only 
Proper mode of limiting estates tail male or female 
Half-blood no impediment to descent of 
Not affected by corruption of blood . 
Will descend from grandfather to grandson notwithstand- 
ing attainder of father « 
Of copyholds how barred 
Subject to custom of gavelkind and borough En 

glish .... 

Of Offices 

Rent reserved on lease by tenant in tail male to him, 
his heirs and assigns, goes with the reversion to the 
heirs male .... 

Issue in tail not bound by contract for sale of an- 
cestor . • 
Effect of fine or recovery on 
Forfeiture of, on attainder • 
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323 
154 
153 
154 

ibid. 

ibid. 

ibid. 
155 

ibid. 

ibid« 

ibid. 

ibid. 

ibid. 

ibid. 

156 
ibid. 

ibid. 

ibid. 
157 
158 

ibid. 

ibid. 
159 

ibid. 
172 n. 

181 
201 



232 

277 n. 
315 
350 



TENANCY IN COMMON. 

Seisin of one tenant in common extends to others 
Distinguished from joint tenancy 

2E 

3 



. 57 n. 
. 77 n. 
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TENANCY IN COMMON --continued. 



Always by purchase • • 77 n. 

Particular properties of estate . . ibid. 

No survivorship iu . . ... 

When title by joint tenancy or coparcenary ceases by alien- 

ation of one tenant, it becomes tenancy 'in common 
IIow they present to ad vowson . . • .197 



TENEMENT. 

Meaning of the word 
What it includes 



11 
150 



TERMS ASSIGNED TO. ATTEND. 

Are annexed to and part of- inheritamce . Ud 
Follow all alienations of the estate . . . ibid. 
Mortgagee entitled to benefit of . . ibid. 
Go to heir, and not to executor . . . 257 
Annexed to estate devised, where devise void for inform- 
ality, will not go to devisee • • .311 



TITHES. 




Not subject to custom of gavelkind • 


. 181 


Are incorporeal hereditaments 


. 193,198 


Nature of . 


. 198 


Anciently belonged to church only 


. 199 


Origin of . 


. ibid. 


How to be recovered 


. 200 


May be held in fee, tail, for life, or year»^ 


. ibid. 


Are assets for payment of debts 


. ibid. 


Governed by common rules of descent 


. ibid. 


Incidents to . 


. 200n. 


Not subject to custom of gavelkind and reason . 


. 900 


Actual receipt only will give seisin 


. ibid. 


Dower of . . 


. m 


Curtesy of . 


. 3^ 



TITLE. 

May be derived to copyholds through heir, though never 
* admitted ..... 166 

To estate tail to be derived from first donee . .155 

So also as to remainders and reversions . • 239 

Heir cannot waive any objections to title of estate con- 
tracted for by ancestor, and claim purchase money out of 
personal estate • • . . 280 
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TITLE — continued. 

Ptge 
Vendor cannot set up defect in his title to resist spe<iific 

performance • . . . . 280 

What constitates a complete title . • 344—348 

TITLES OF HONOR. 

Gave origin to primogeniture in descent • . 73 

TRUST ESTATES (See Equity.) 

Descend as legal estates generallj . . 269 

Are held as separate estates from legal . ibid. 

Being united with legal In the same person follow legal 

course of descent .... 270 

Reason of this rule .... 272 

Seisin of equitable estates • . . • 275 

Possesfio frairis . • * . ibid. 

Estate of trustee not subject to dower 321 

Descending to cestui que trust are assets 335 

TURBARY. 

Common of . • • 203 

UNCERTAINTY. 

Devise void for . . . .311 

USES. 

Statute of . • .50 

Conveyance under statute confers immediate seisin . ibid. 

By conveyance to, a man may limit estajfce to his right heirs 

to take by purchase . . . . 133 a. 

Of gavelkind follow customary descent . • 180 

So of borough English .... 181 

Tithes within statute of Uses . • . 200 n. 

Conveyances under statute will not work discontinuance . 342 n* 

UTERINL 

Fratresy who Ate •• • • . 115n. 

WASTE. 

Estates tail subject to right of committing, which cannot be 
restrained . * • .1530. 

WATER. 

How to be described ^ t • . 10 b. 
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WAYS. 

Are incorporeal hereditaments . • * 1 93,204 

Nature of .... . 204 

Several species of . • . . 205 

How right of way may be clanned . . ibid. 

Must be claimed as appendant or appurtenant to a house or 

land • . • 206 

May be claimed as quasi appendant, and by grant thus 

become in gross, and as such require seisin . . ibid. 

WESTMINSTER. 

Statutes of, why so called . • • . 140 n. 

WRIT. 

De Ventre inspiciendo . ' . . 303 
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